CITY COUNCIL
AGENDA
(available also at www.citywindsor.ca)

Tuesday, September 5, 2017
6:00 o’clock p.m.
Council Chambers, 3rd Floor, Windsor City Hall
Members:

Mayor Drew Dilkens
Ward 1 - Councillor Fred Francis
Ward 2 - Councillor John Elliott
Ward 3 - Councillor Rino Bortolin
Ward 4 - Councillor Chris Holt
Ward 5 - Councillor Ed Sleiman
Ward 6 - Councillor Jo-Anne Gignac
Ward 7 - Councillor Irek Kusmierczyk
Ward 8 - Councillor Bill Marra
Ward 9 - Councillor Hilary Payne
Ward 10 - Councillor Paul Borrelli
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1.

ORDER OF BUSINESS

1.1.

In the event of the absence of the Mayor, Councillor Kusmierczyk has been Appointed
Acting Mayor for the month of September, 2017 in accordance with By-law 189-2014

2.

CALL TO ORDER - Playing of the National Anthem & Moment of Silent Reflection

3.

DISCLOSURE OF PECUNIARY INTEREST AND THE GENERAL NATURE
THEREOF

4.

ADOPTION OF THE MINUTES

5.

NOTICE OF PROCLAMATIONS

6.

COMMITTEE OF THE WHOLE

7.

COMMUNICATIONS INFORMATION PACKAGE (This includes Correspondence
AND Communication Reports)

7.2.

CQ21-2016 - Banning Circus Acts containing animal performances (C 141/2017)

7.3.

Tender No. 79-17: South Windsor Recreation Complex Parking Lot Addition – Results,
Ward: 1 (CM 35/2017)

7.4.

Response to CQ14-2017: Information Report on the Sanctuary City Movement in
Canada (S 156/2017)

8.

CONSENT AGENDA

8.1.

Central Park Tennis Courts - 2017 Enhanced Capital Budget Project - Ward 1
(C 143/2017)
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CONSENT COMMITTEE REPORTS
8.2.

Renaming of Two City Parks---Wards 7 and 9 (S 93/2017) (Note: Administrative memo
with amended recommendation attached to the report)

8.3.

Rezoning - City of Windsor - Housekeeping Amendment 2016-3 - Z-016/16 ZNG/4968
- City Wide (S 139/2017)

8.4.

Maple Grove Homes (Walker Gate Community Development) - OPA#112&Z010/17 4785 Walker Road
Commercial/Multi-unit Dwelling and Townhome Development - Ward 9 (S 144/2017)

8.5.

Windsor Municipal Heritage Register - Add and Remove Properties (City-wide)
(S 133/2017)

8.6.

Ontario Heritage Conference 2017, City of Ottawa, June 6-8, 2017 (S 136/2017)

8.7.

Closure of Empress Street right-of way located on the east side of Jefferson Street,
between the properties known as 1998 Jefferson Street and 2016 Jefferson Street;
Applicant – A. Galiyash; Ward 8 (S 126/2017)

8.8.

(ACSP) Closing north-south alley between Oak St., and Elm Ave., south of Montrose
St. and north of Tecumseh Blvd. W. SAA/4391 - Ward 3 (S 134/2017)

8.9.

(ACSP) Closing alley system between Academy Dr. and Dandurand Ave., north of
Grand Marais Rd. W. and south of Labelle St. SAA/4375 - Ward 10 (S 135/2017)

8.10.

Response to CQ8-2017 - Closing the east-west alley in the 200 block of McKay Ave. &
Curry Ave. (abutting to the south of 263 McKay Ave.) - Ward 2 (S 74/2017)

8.11.

Updated Twinning Policy (SCM 88/2017)

9.

REQUEST FOR DEFERRALS, REFERRALS AND/OR WITHDRAWALS

10.

PRESENTATIONS AND DELEGATIONS (5 Minute maximum per delegate)

11.

REGULAR BUSINESS ITEMS (Non-Consent Items)

11.1.

State of City Playgrounds Update - City Wide (C 142/2017)
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11.2.

National Disaster Mitigation Program (NDMP) Grant Funding -Emergency Notification
System (C 119/2017)

11.3.

National Disaster Mitigation Program(NDMP)-Grant Funding Opportunity - Grand
Marais Drain Hydrology Assessment (C 130/2017)

12.

CONSIDERATION OF COMMITEE REPORTS

12.1.

(i) Report of the Special In-Camera meeting or other Committee as may be held prior
to Council (if scheduled)

13.

BY-LAWS (First and Second Reading)

14.

MOVE BACK INTO FORMAL SESSION

15.

NOTICES OF MOTION

16.

THIRD AND FINAL READING OF THE BY-LAWS

17.

PETITIONS

18.

QUESTION PERIOD

19.

STATEMENTS BY MEMBERS

20.

UPCOMING MEETINGS
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Item No. 7.2
Legal Services, Real Estate &
Risk Management
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: C 141/2017
Author’s Contact:
Mark Nazarewich
(519) 255-6100, ext. 6427
mnazarewich@citywindsor.ca

Report Date: 8/18/2017
Date to Council: 9/05/2017
Clerk’s File #: SR2017

To: Mayor and Members of City Council
Subject: CQ21-2016 - Banning Circus Acts containing animal performances (City
Wide)

RECOMMENDATION:
To Council for information.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
CQ21-2016 asked for:
A report on the feasibility of a ban on circus acts containing animal perfromances.
In response to the Council Question, Administration prepared an in-camera report
because the nature of the question called for a response that included legal opinion
subject to solicitor-client privilege that could only be waived by Council.
Council received the report in-camera and thereafter asked for a further report that
would be placed on the open agenda.
This is that report.
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DISCUSSION:
The Municipal Act, 2001, gives municipalities broad authority to pass by-laws in regard
to animals. These powers include the ability to pass by-laws that could ban circus acts
containing animal performances.
In 2002, Council previously passed a by-law that attempted to ban exotic animal
performances throughout the City, including performances associated with circuses.
The by-law was challenged on several grounds, including that the performance of
animals in circuses was a constitutionally protected form of freedom of expression. In
Xentel, et al. v. The Corporation of the City of Windsor, 2004 CanLII 22084 (ON SC) the
by-law was adjudged to be invalid on several grounds, including on the constitutional
ground identified above.
We believe that if a similar by-law was passed today it would not be adjudged
jurisdictionally invaild as being beyond the powers given to a municipality in the
Municipal Act, 2001. The current municipal legislation gives municipalities broader
powers to pass by-laws relating to animals, including animal welfare, than was provided
at the time the previous by-law went into effect.
However, we cannot be as certain that the by-law would withstand the same
constitutional challenge that was made within that previous litigation. The portion of
Justice Gates' 2004 decision relating to the constitutionality of the by-law may be of no
binding effect, but it may have persuasive value for any future litigation involving such a
by-law's validity. We cannot predict the weight that Justice Gates' contsitutional reasons
might be given. The possibility also exists that it is binding on the City because we were
a party to that decision.
Therefore, the City was previously involved as a party litigant to a case that involved a
by-law similar to the by-law which is the subject of the within Council Question. The bylaw was successfully challenged. The City was unsuccessful in defending the by-law.
In the face of that previous decision in which the City was a party litigant, it is our
opinion that the legality of a similar by-law in Windsor banning animals from performing
in circuses is far from certain.
We have also investigated whether other Ontario municipalities, identified below, have
passed by-laws banning animals from performing in circuses. They are:
Barrie, Burlington, Cobourg, Hamilton, Kingston, Kitchener, London, Markham,
Mississauga, Niagara Falls, Oakville, Oshawa, Ottawa, Richmond Hill, Sault Ste.
Marie, Sudbury, Toronto and Vaughn.
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Of the 18 jusrisdictions, 3 have absolutley banned performing animals in circuses. They
are:
 Cobourg - total ban of specific animals from performing in a circus;


Sault Ste. Marie - total ban of specific animals from performing in a circus;



Markham - total ban of specific animals from performing in a circus.

2 of the jurisdictions have partial bans. They are:


Oakville - circus banned from allowing perfroming animals only if unlicensed;



Niagara Falls - banned unless Council has given prior approval;



The other jusrisdictions do not ban animal perfromances in circuses.

RISK ANALYSIS:
Given the precedent set by the previous decision in which the City was a party litigant,
there is a real possibility that a by-law banning animal acts in circuses would fail, if
challenged, and the City would be liable for the legal costs of the other party or parties.

FINANCIAL MATTERS:
The City would be liable for the legal costs of a successful party challenging the validity
of the by-law.

CONSULTATIONS:
None.

CONCLUSION:
Given the City's previous experience after passing a by-law similar in nature to the bylaw that is the focus of the Council Question, there is a real possibility that a reprise of a
similar by-law would not withstand a legal challenge.
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APPROVALS:
Name

Title

Mark Nazarewich

Senior Legal Council

Shelby Askin Hager

City Solicitor and Corporate Leader
Economic Development and Public
Safety

NOTIFICATIONS:
Name

Address

Email

APPENDICES:
Xentel, et al. v. The Corporation of the City of Windsor, 2004 CanLII 22084 (ON SC
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COURT FILE NO.: 03-CV-000781

SUPERIOR COURT OF JUSTICE

)
)
XENTEL DM INCORPORATED,
)
OUTDOOR AMUSEMENT BUSINESS
)
ASSOCIATION, TZ PRODUCTIONS,
)
AND GARDEN BROTHERS
)
)
Applicants )
)
)
- and )
)
THE CORPORATION OF THE CITY OF
)
WINDSOR
)
)
)
Respondent )
)
)
)
)
B E T W E E N:

Stanley M. Makuch, Signe B. Leisk, Cassels
Brock & Blackwell LLP, for the Applicant

Mark P. Nazarewich, Office of the City
Solicitor, Solicitor for the Respondent

HEARD: March 22, 23, 24, 25, 30, 31, and
April 1, 2004

Richard C. Gates
A.

INTRODUCTION

[1]
This application is brought by Xentel DM Incorporated (the Applicant) against the City
of Windsor (the City). The applicant is seeking a Declaration that City By-law No. 298-2002
(the By-law) passed by Windsor City Council (Council) is invalid and a further Order enjoining
the City and its employees and agents from taking any action to enforce the By-law as it relates
to the participation of an animal or animals in live public entertainment in the City.
B.

BACKGROUND

[2]
This action is based upon a by-law passed by the City which prohibits the conducting,
operating, taking part in or carrying on of any entertainment whatsoever which involves the
participation of exotic animals, as defined therein.
1
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2004 CanLII 22084 (ON SC)

ONTARIO

[4]
The Applicants contend that a vital component of the circus entertainment produced by
them is the use of live exotic animal performers. They maintain that the use of exotic animals is
an integral part of the traditional circus culture as well as an important feature to circus patrons.
[5]
The Respondent City of Windsor passed the By-law in question, it argues, for the purpose
of protecting the citizens of the City of Windsor from animal attacks, and for no other improper
purpose.
[6]

The By-law is as follows:
By-law
A BY-LAW TO PROTECT PERSONS WITHIN THE CITY OF WINDSOR FROM
HARM FROM PERFORMING ANIMALS:
WHEREAS Section 236.7 of the Municipal Act, R.S.O. 1990, c. M.45 provides
that a municipal council may pass by-laws prohibiting or regulating menageries, circusriding and other like shows usually exhibited by showpersons;
AND WHEREAS the Council of the Corporation of the City of Windsor
wishes to ensure the safety and well-being of its residents and visitors by prohibiting
certain animal performances within its boundaries;
NOW THEREFORE, the Council of the Corporation of the City of Windsor
enacts as follows:
DEFINITION
1.
In this by-law
a. “animal” means a mammal, bird, reptile, amphibian, fish or insect
but does not include human being.
b. “performance” means a circus, carnival, show, form of
entertainment, exhibition, menagerie or act of showmanship.
c. “person” includes a corporation and the heirs, executors,
administrators or other legal representatives of a person.

2
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[3]
Xentel is a circus producer and is responsible for the logistics of “bringing the circus to
town”, such as the one involved here. It arranges the venue and obtains all the necessary permits,
to ensure compliance with animal protection legislation, for the care of performers and to ensure
public safety. Outdoor Amusement Business Association (“OABA”) is a trade association for
the outdoor amusement industry and has more than 5000 members. The OABA is involved in
establishing industry-wide safety guidelines and regulations; it lobbies governments; it
established a code of ethics and assists its members to speak as one voice. TZ is a member of the
OABA and is a family of circus performers, which since 1763, and has travelled all through
Europe, Africa, and North America. Garden Brothers another family organization was
established in 1938 and is the largest three-ring circus in North America. It is owned and
operated by the third-generation of members of the Garden family and is also a member of the
OABA.

2.

No person may conduct, operate, take part in or carry on a
performance, or assist in conducting, operating or carrying on a
performance that involves the participation of an animal or animals.

3.

Nothing in this by-law prohibits or restricts the following:
a.
b.
c.
d.
e.
f.

g.

Displaying or showing animals in agricultural fairs;
Horse races;
Rodeos;
Magic acts using birds, domestic dogs, domestic cats, or rabbits;
Horse or pony riding;
A performance whose main object is for educational purposes and
does not involve the participation or inclusion of any of the
following;
i.
Felids, except the domestic cat;
ii
Canids, except the domestic dog;
iii.
Gorillas;
iv.
Ursidae, except koala and panda bears;
v.
Elephants;
vi.
Rhinoceri;
vii.
Hippopotamuses;
viii.
Crocodilians;
viii.
Ungulates, except domestic goats, sheep pigs cattle
horses, mules and donkeys;
x.
Hyaenas
Domestic dog or domestic cat shows.

GENERAL
4.

5.

Where the provisions of any other by-law are inconsistent with the
provisions of this by-law, the provisions of this by-law shall prevail
Any person who contravenes the provisions of this by-law is guilty of
an offence and on conviction is liable to a fine as provided in the
Provincial Offences Act.

At this point it would be helpful to outline the chronology of events that preceded the passing of
the By-law, before proceeding to identify and discuss the issues.
CHRONOLOGY OF EVENTS
April 29, 2002

Staff Report recommending issuance of permit
subject to conditions, for Circus at Riverfront
Festival Plaza.

3
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PROHIBITED PERFORMANCES

Council Meeting which adopts Staff Report
approving issuance of permit, subject to conditions. Representatives from ARK II, Youth for a
Better World and Shrine Circus (TZ Productions)
make deputations.

June 17, 2002

Letter from Zoo Check respecting the issue of wild
animals in circuses and travelling shows.

July 8, 2002

Council Meeting. Zoo Check correspondence on
agenda. Motion passed requesting legal opinion on
restricting performing animal acts.

July 25, 2002

Legal Report Prepared.
In and around this time, materials prepared and delivered
to council by animal rights organizations.

August 21, 2002

Xentel correspondence to Council.

August 22, 2002

Outdoor Amusement Business Association
correspondence to Council.

August 26, 2002

Council Meeting. Representatives from TZ
Productions, Outdoor Amusement Business
Association, Zoo Check, ARK II, Jazzpurr Society
For Animal Protection.

September 20, 2002

Correspondence on behalf of Outdoor Amusement
Business Association from Cassels, Brock &
Blackwell to Members of City Council.

September 23, 2002

By-law read three times and passed.

C.

ISSUES

[7]
While the By-law does exempt certain entertainment involving animals, including
domestic cat and dog shows, rodeos and agricultural fairs, the Applicants argue that it is invalid
for the following reasons:
a)

The By-law was enacted for an improper purpose; (paragraphs 9-45)

b)

The By-law unlawfully discriminates in the municipal law sense
because it bans circus entertainment using exotic animals and no other
entertainment, without authority or purpose.

4
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May 6, 2002

The passing of the By-law violates the doctrine of fairness by denying
the Applicants’ right to continue to provide exotic animal entertainment
without providing them with an opportunity for a hearing; and
(paragraphs 46-48)

d)

The By-law is in pith and substance an attempt to regulate public
morality by banning entertainment with exotic animals and as such
involves the exercise of the criminal law power exclusively vested in the
Parliament of Canada pursuant to s. 91(27) of the Constitution Act,
1897; (paragraphs 86-103)

e)

The By-law is void for vagueness in that it exempts performances, such
as agricultural fairs and those for educational purposes, without any
attempt to define or establish the meaning of these terms; (paragraphs.
49-85)

f)

The By-law contravenes the freedom of expression guaranteed to the
Applicants and others under section 2(b) of the Canadian Charter of
Rights and Freedoms (the Charter) which cannot be justified under
section 1. (Paragraphs 104-130)

[8]

I shall now deal with all of the above issues in the same order.

(D)

ANALYSIS

(A)

Did the City enact the By-law for an improper purpose?

[9]
The Applicants maintain that although the stated purpose of the By-law is the protection
of residents and visitors, the actions of Council reveal that the true purpose of the By-law is the
protection of exotic animals. Further, they argue that since the City does not have the authority
to regulate for the purpose of animal welfare, the By-law is ultra vires and invalid.
[10] The Applicants support their position with the affidavit of Len Wolstenholm and the
transcripts of various City of Windsor Council Meetings. They demonstrate, through Mr.
Wolstenholm’s affidavit, that in the spring of 2002 the Shriners applied for a permit to hold a
Shrine Circus (the “Circus”), which included exotic animal performances, in the City at the River
Front Festival Plaza. Up until this time there had never been any issues or concerns with respect
to the Circus applications, and Council had previously approved these applications without
controversy. The evidence establishes that the Shrine Circus had performed in Windsor for 18
years previously without any incidents whatsoever related to public safety, or for that matter, to
the welfare of the animals. The evidence also establishes that Garden Brothers has operated its
Circus across Canada for 54 years likewise without any incidents pertaining to its patrons. At the
meeting of May 6, 2002, however, various animal rights activists attended, voicing their
opposition to the Circus application on the basis that the Circus uses exotic animals for
entertainment.
[11] It is, I believe, important to note that notwithstanding the concerns expressed by the
animal rights’ activists, Council approved the 2002 permit application. In so doing, Council
5
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c)

a)

In 2001, the Circus had been inspected by members of the Windsor Fire
Department, who were satisfied with the Circus’ Emergency Response
Plan.

b)

The Windsor Humane Society confirmed that there had been no
incidents or evidence of abuse with respect to the circus animals and,

c)

The Circus would not receive its permit unless the Police and Fire
Departments approved the Emergency Response Plan.

[12] Therefore in 2001 the Circus fulfilled all conditions of application approval, and both the
Police and Fire Departments were satisfied with the Emergency Response Plan. Accordingly a
permit was issued and the Circus performed with exotic animals during that year, again without
incident. This demonstrates that in the past the City was content with the safety measures and
plans established by the Circus and approved by Police, Fire and Sanitation authorities.
[13] In 2002 another permit was routinely requested on behalf of the Shrine Circus to be held
at the Riverfront Plaza between May 31st and June 2nd.
[14] A brief review of the chronology, supra, leading up to the 2002 By-law prohibiting the
Circus, would, I believe, be helpful.
(1)
Following receipt of the Shrine Circus request for a permit for 2002
and as a result of discussions originally held at the time it issued a permit for
2001, the City Parks Department convened a meeting on April 29, 2002 of
some of the interested parties on both sides of the animal issue, including
ARK II (an animal rights advocacy group) and Xentel D.M. the Circus
Performance Company and one of the Applicants herein. As a result of that
meeting certain agreements were reached:
!

Applicants with animal acts were to inform the Windsor
Essex County Humane Society so that inspections would
be carried out.

!

The applicants would have an emergency response plan
in place that is reviewed by the Windsor Police Service
and Fire Chief.

!

That ARK II would provide information to the local
Shrine Club for events without animals that could be
explored in addition to events already conducted.

6
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required the Circus to enter into a standard Parks Use Agreement wherein it agreed to comply
with all by-laws, provide an emergency response plan, and allow random inspections by the
Windsor-Essex County Humane Society. According to the transcripts and the affidavit of Len
Wolstenholm, the decision to approve the Application was based upon the following
information:

That ARK II provide information to the Windsor Essex
County Humane Society that may be beneficial to the
inspection staff.

(2)
It was therefore recommended by the City administration that a permit
be issued for 2002 to the Shrine Circus subject to it executing a City of
Windsor Parks Use Agreement, which it did. The relevant clauses of this
Agreement are as follows:
!

To indemnify and save harmless the Corporation, from
and against all damages which it may suffer and against
all claims or actions which may be made against the
corporation, arising from the use of the Park or from any
non-compliance with or violation of the terms of this
Agreement;

!

To provide and maintain public liability and property
damage insurance containing endorsements naming the
Corporation, as an additional named insured, in the
amount of $5,000,000 satisfactory to the Commissioner
of Legal and Human Resources;

!

To comply with all Police, Fire, safety and sanitary laws,
By-laws and Regulations of the Corporation, the Police
Services Board, any Provincial or Federal authority, or
made by Fire Insurance Underwriters.

!

To agree to random inspections by the Windsor Essex
County Humane Society and co-operate with inspection
staff to allow access to these inspections.

!

To have an Emergency Response Plan and to provide a
copy of the plan in confidence to the Chief of Police and
the Fire Chief for review, a minimum of 7 days prior to
the event.

(3)
Subsequently on May 26, 2002, the administration report with its
conditions was approved by Council. Up to this point in time, at least,
things seemed to be following the course established in previous years.
However, this all started to change with the receipt by the City of a letter
from Zoo Check Canada, another animal rights advocacy group, dated
June 17, 2002, authored by one Kim Robinson, describing herself as
Circus Campaigner. In the letter she confirmed that her concerns were
primarily the welfare of circus animals and their biological and
ethological (behavioural) needs.

7
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!

“These educational claims are not based on empirical studies”
However, in a passing reference, later in the same letter on the issue of public
safety, she makes a number of critical comments about safety incidents which
are alleged to have occurred in Canada and around the world, without
substantiating any of them or, to use her own words, providing any proof by
way of “empirical studies” that would connect the issue of the use of exotic
animals to the issue of public safety.
(5)
From the evidence it would appear that apart from its June 17, 2002
letter, Zoo Check itself never bothered to investigate the safety issues with
either the City or the Applicant Circus, nor did it examine the Emergency
Response Plan required by Council from the Applicant which was executed
by it and subsequently approved by the appropriate City authorities.
Zoo Check also took the position that:
“Many performing wild animals in circuses and traveling shows
touring Canada endure a life characterized by emptiness, deprivation
and brutality. In addition to being degraded through ridiculous
performances and stunts, they suffer from extreme confinement,
inappropriate social groupings and harsh, sometimes abusive training
methods.”
[15] This letter as received, was noted in the Council Minutes of July 8, 2002 and as a result,
Councillor Zuk requested a report be prepared concerning the legality of banning animal acts in
the City. On July 25, 2002 George Wilkki, the Acting Commissioner of Legal and Human
Resources, delivered a report which concluded in part, that a by-law passed for the purpose of
protecting animals would be ultra vires the municipal authority, and the only way achieve this
end would be to pass a by-law, the object of which would be the protection of the public. In that
report, he stated:
It is very clear that council has been pressured by “animal rights”
groups/individuals to pass a by-law to restrict animal performances
mainly because of the alleged mistreatment of the animals that perform
in those shows. A secondary reason put forward has been for the
protection of the public.
[16] During the next few months, Council received voluminous amounts of correspondence
from animal rights groups and individuals in the form of letters, e-mails and other materials
urging the prohibition of animal acts due to the immorality of entertaining with exotic animals.
Significantly, none of the communication received from these groups or individuals contained
any evidence of a threat to public safety arising out of circus acts in the City of Windsor.
8
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(4)
Most of the letter catalogues a number of issues relating to
animal welfare. She disputes the Circus industry claim to provide an
educational benefit to its patrons and states that;

Toward the end of that meeting, councilor Zuk proposed a motion, which was accepted that the
Administration be directed to develop a by-law that prohibited traveling animal acts within the
municipality, recognizing that under the Municipal Act the Council have the authority to pass bylaws to prohibit or regulate circuses for the well being of its residents.
Toward the end of the dialogue between various groups and members of Council, Councillor
Cassivi framed a comment, which I believe captures the essence of the discussion that had been
ongoing and, as well, the intent of Council when he stated that he would support the motion on
the floor;
Because I concluded really that the people of the City of Windsor have
reached a level of sophistication where their entertainment no longer has to be
at the expense of animal discomfort or distress.
[17] The Applicants contend, and I accept, that Council did not undertake nor did it direct its
staff to do so, any consultant studies or reports on the issue of public safety and exotic animal
performances. Furthermore it undertook no investigations or risk analysis on the causal
connection, if any, between exotic animal performances and public safety. In short, given the
nature of the issue, its profile as generated by the animal rights advocates, the narrow scope of its
legal authority as defined by in-house counsel, the City failed to exercise the degree (if any) of
due diligence, which the circumstances and complexities of the issue required. This failure, for
the Reasons expressed below, in my view renders the By-law void as being ultra vires its
authority.
[18] The Respondent conversely asserts that its By-law is intra vires council’s authority as the
City is entitled to pass by-laws pursuant to s. 236(7) of the Municipal Act, R.S.O. 1990, c. M.45
which states:
236. A council of a local municipality may pass by-laws regulating:
…
7. Exhibitions of wax works, shows, etc. – For prohibiting or regulating
and licensing exhibitions of wax works, menageries, circus-riding, and
other like shows usually exhibited by showpersons…
[19] As this is a decision by an elected council, I must consider whether it’s intra or ultra
vires. In Shell Canada Products Ltd. v. Vancouver (City) (1993), 110 D.L.R. (4th) 1
(SCC)(“Shell”), Vancouver City Council decided to make a symbolic gesture against companies
with business links to South Africa. It passed resolutions having the force of by-laws that the
City would not do business with Shell until that company divested itself of its South African
holdings. The city continued to do business with other companies having South African
connections. Justice McLachlin wrote a compelling and much-followed dissent in Shell that
stated, in essence, Courts should give a “wide berth” to elected councils when making decisions

9
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On August 26, 2002 was a further public meeting held in the City of Windsor Council Chambers
at which time a number of delegations had registered in order to speak to the issue of the
municipal by-law.

Judicial review of municipal decisions is necessary. It is important that
municipalities not assume powers which have not been conferred on them,
that they not violate civil liberties, that disputes between them and other
statutory bodies be resolved, and that abuses of power are checked. On the
other hand, it is important that the courts not unduly confine municipalities in
the responsible exercise of the powers which the legislature has conferred on
them.
[20] She described two different approaches to the review of municipal decisions – a “prointerventionist” approach as enunciated in Merritt v. City of Toronto (1895), 22 OA.R. 205, and a
“benevolent construction” approach as described in City of Hamilton v. Hamilton Distillery Co.
(1907), 38 S.C.R. 239. The latter she viewed as being more generous and flexible than the
former. The classic definition of this approach was stated by Lord Greene M. R. in Associated
Picture Houses, Ltd. v. Wednesbury Corp., [1948] 1 K.B. 223 (C.A.) at p. 228 as follows:
It is not to be assumed prima facie that responsible bodies like the local
authority in this case will exceed their powers [and]…the court…must not
substitute itself for that authority.
[21]

Justice McLachlin cited this passage with approval and added:
Judicial intervention, said Lord Greene, would be justified where there was
evidence of bad faith or absurdity, where the decision was unreasonable in the
sense that no reasonable authority could ever have come to it. But, he said at
p.230, “to prove a case of that kind would require something
overwhelming….”

[22]

She also stated that:
Recent commentary suggests an emerging consensus that courts must respect the
responsibility of elected municipal bodies to serve the people who elected them and
exercise caution to avoid substituting their views of what is best for the citizens for
those of municipal councils. Barring clear demonstration that a municipal decision
was beyond its powers, courts should not so hold. In cases where powers are not
expressly conferred but may be implied, courts must be prepared to adopt the
“benevolent construction” which this Court referred to in Greenbaum, and confer the
powers by reasonable implication. Whatever rules of construction are applied, they
must not be used to usurp the legitimate role of municipal bodies as community
representatives.

[23] In her dissenting opinion of that case she also stated that the benevolent construction
approach serves a number of purposes, not the least of which is that courts must accord proper
respect to the democratic responsibilities of elected municipal officials and the rights of those
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within their authorization. While I accept this, in my view, her opinion in that case would only
apply to those decisions made by council that clearly fall within its scope of authority. Justice
McLachlin stated in part;

It may be that, as jurisprudence accumulates, a threshold test for judicial intervention
in municipal decisions will develop. For the purposes of the present case, however,
I find it sufficient to suggest that judicial review of municipal decisions should be
confined to clear cases. The elected members of council are discharging a statutory
duty. The right to exercise that duty freely and in accordance with the perceived
wishes of the people they represent is vital to local democracy. Consequently, courts
should be reluctant to interfere with the decisions of municipal councils. Judicial
intervention is warranted only where a municipality’s exercise of its powers is
clearly ultra vires, or where council has run afoul of one of the other accepted limits
on municipal power.
[24] Here, the power to pass a by-law for public safety is expressly conferred, and
therefore it must be viewed not by implication, but rather within the context of the
circumstances which caused Council to pass it in the first place. In the case at hand, an
attempt to legislate for animal welfare by clothing the By-law with the trappings of public
safety without ever having undertaken even a reasonable minimum of due diligence
investigation or review, is clearly in my view, ultra vires Council’s power as defined in
s.236(7) of the Municipal Act.
[25] The City of Windsor had the power conferred upon it by s.236(7), but the basis on
which it exercised that power in passing its by-law was flawed. We are not, here, seeking
to imply on a reasonable or deferential basis the power to pass a public safety by-law and
therefore deference must give way to a critical analysis of Council’s action and to confine
its authority to the powers expressly conferred, namely, for public safety. [See R.. v.
Sharma, supra]
[26] The result of Shell and other decisions that follow it including Nanaimo (City) v.
Rascal Trucking Ltd., [2000] 1 S.C.R. 342 and R. v. Guignard, [2002] 1 S.C.R. 472,
would indicate that the courts show considerable deference to an elected councils’
decisions. However, when an elected council clearly acts outside of its authority, the
scope of review by a court should not in my view be focused on deference to council but
rather, on compliance with and conformity to its legislative mandate.
[27] I believe that it is also important to note the comments by Laskin J. in Shell where
he stated:
Bad faith by a municipality connotes a lack of candour, frankness and
impartiality. It includes arbitrary or unfair conduct and the exercise of
power to serve private purposes at the expense of the public
interest: see Makuch, Canadian Municipal and Planning Law
(Toronto: Carswell, 1983) at pages 215 to 219.) The signs of bad faith
were discussed in the following passage in Howard v. Toronto (City),
supra, at pages 574-75, cited by the motion judge:
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who elect them. Justice McLachlin concluded her discussion of the issue of judicial review by
stating:

A by-law may be quashed if the council in enacting it was not
using its power in good faith in the interest of the public, but
simply to subserve the interests of private persons.…
What is or is not in the public interest is a matter to be
determined by the judgment of the municipal council; and what it
determines, if in reaching its conclusion it acted honestly, and
within the limits of its powers, is not open to review by the
Court.’
[28]

Sopinka J., for the majority in Shell also observed at page 13-14:
Generally, a municipal authority is authorized to act only for
municipal purposes. In R. v. Sharma (1993), 100 D.L.R. (4th) 167 at
page 180 (SCC), Iacobucci, J., speaking for the court, adopted the
principle from Stanley M. Makuch, Canadian Municipal and Planning
Law (Toronto: Carswell, 1983), at page 115, that as statutory bodies,
municipalities
‘... may exercise only those powers expressly conferred by
statute, and those indispensable powers essential and not
merely convenient to the effectuation of the purposes of the
corporation.’
In most cases, as here, the problem arises with respect to the exercise
of a power that is not expressly conferred but is sought to be implied
on the basis of a general grant of power. It is in these cases that the
purposes of the enabling statute assume great importance. The
approach in such circumstances is set out in the following excerpt in
Rogers, The Law of Canadian Municipal Corporations, supra, 64.1, at
page 387, with which I agree:
‘In approaching a problem of construing a municipal
enactment a court should endeavour firstly to interpret it so
that the powers sought to be exercised are in consonance
with the purposes of the corporation. The provision at hand
should be construed with reference to the object of the
municipality: to render services to a group of persons in a
locality with a view to advancing their health, welfare,
safety and good government.’
12
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‘The Court is prohibited from quashing a by-law on the ground
of unreasonableness, real or supposed, provided the council in
passing it acted in good faith, but the unreasonableness of the bylaw may be given in evidence to establish want of good faith in
the council who passed it: (citing the Consolidated Municipal
Act, 1922).

[29] Any analysis of whether the By-law in question is ultra vires must consider the evidence
in light of the foregoing statements by McLachlin J. in the Shell case.
[30] There are additional cases, which I believe are relevant to this issue. In 114957 Canada
Ltee (Spraytech, Société d'arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241 at paragraph 21, the
Supreme Court of Canada stated that the courts should accord municipal powers a liberal and
benevolent interpretation, and further that only in the clearest of cases should a municipal by-law
be held to be ultra vires. The Supreme Court in Hudson approved the dictum of McLachlin J. in
Shell at paragraph 19, stating, “barring clear demonstration that a municipal decision was beyond
its powers, courts should not so hold.” This finding of the Supreme Court was recently cited
with approval by the Ontario Court of Appeal in Toronto (City) v. Goldlist Properties Inc. [2003]
O.J. No. 3931.
[31] I believe that this statement of the law accords with two other recent judgments that,
while I am not bound by them, also explain the state of the law. In Lambert v. Whistler (Resort
Municipality), [2004] B.C.J. No. 494 (B.C. S.C.), “A municipality may enact a by-law for an
ulterior purpose without necessarily invalidating the By-law, but it must act within the scope of
the empowering legislation.”
[32] Moreover, in Alberta Commercial Fisherman’s Assn. v. Opportunity (Municipality),
[2001] A.J. No. 459 (Q.B.), Justice Murray recognized the importance of Shell and made several
statements which I believe are germane to this case:
As creatures of statute, municipalities can exercise only those powers conferred
upon them by the Provincial Legislature. The exercise of such powers is
reviewable by the Court to the extent of determining whether the actions are
intra vires. See Shell Canada Products Ltd. v. Vancouver (City) (1994), 110
D.L.R. (4th) 1 (S.C.C.) and R. v. Greenbaum, [1993] 1 S.C.R. 674. The powers
given to a municipal government must be exercised for the purpose for which
they are given. Since municipalities derive their legislative powers from the
Provincial Legislature, they must frame their By-laws strictly within the scope
delegated to them by the Legislature. See Verdun v. Sun Oil Co. Ltd., [1952] 1
S.C.R. 222, per Fateaux, J. If there is no legislative authority for their actions,
then those actions are beyond the competence of Council: See Re Teron
Developments Ltd. et al v. The City of Edmonton et al (1977), 81 D.L.R. (3d)
543 (Alta. C.A.) affirmed 121 D.L.R. (3d) 760.
The Court has the right and the duty to ascertain if the power given to
Opportunity by the Legislature was used by it for a proper purpose. If it is found
that Opportunity used its by-law-making powers for an unauthorized or ulterior
purpose, then such exercise of power is ultra vires Opportunity and the By-law
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Any ambiguity or doubt is to be resolved in favour of the citizen,
especially when the grant of power contended for is out of the 'usual
range': see Rogers, op. cit., at 64.1, and Re: Taylor and City of
Winnipeg (1996), 11 Man. R. 420, per Taylor, C.J.M.”

A by-law must be passed for the purpose allowed by the statute,
and council must not seek, in enacting a by-law, to accomplish
indirectly that which cannot be directly accomplished in the
manner provided by the Legislature.
This judgment was affirmed by the Ontario Court of Appeal without written
reasons (1975), 50 D.L.R. (3d) 68 n. It has also been held that the fact that
Council may have had more than one purpose in enacting a by-law and that one
of the purposes, even the predominant one, was beyond its power, does not
render the by-law invalid if it also has an honest purpose that is within its
statutory powers. See Koslowski and Skjelvik v. Corporation of the District of
West Vancouver, [1981] 4 W.W.R. 454 per McEachern, C.J.S.C. at (B.C.S.C.)
467 and Falardeau v. Town of Hinton (1983), 50 A.R. 120, per McFadyen, J. at
p. 130. The ulterior purpose alleged in this case was an attempt to interfere with
or control the fish population in the lakes within its geographical domain.
[33] Finally, the Ontario Court of Appeal in R. v. Konakov, (2004) 69 O.R. (3d) 97 recently
held:
With respect to the appeal judge, the issue before him was whether the
City had the authority to pass the By-law at issue, not whether the Bylaw was reasonable. The decision of Rogers v. City of Toronto (1915),
33 O.L.R. 89 cited with approval in Shell Canada Products Ltd. v.
Vancouver (City), [1994] 1 S.C.R. 231 at para. 94 stands for the
proposition that, in reviewing the exercise of municipal power on the
basis of jurisdiction to pass a by-law, courts ought not to assess the
reasonableness of a particular exercise of municipal power. That is a
different issue. Further, the doctrine of unreasonableness permitting
the declaration of invalidity of municipal by-laws is a limited one such
as where it can be shown that the by-law was enacted in bad faith or
discriminates in a manner that was unrelated to a valid planning
purpose: R. v. Bell, [1979] 2 S.C.R. 212; Re H.G. Winton Ltd. and
Borough of North York (1979) 88 D.L.R. (3d) 733 (Ont. Div. Ct.). See
also Canadian Municipal and Planning Law (Ontario: Carswell, 1983)
by Stanley Makuch at 201 and 207. A by-law, otherwise enacted for
proper municipal purposes, is not unreasonable or invalid merely
because it contains a moral element: Nova Scotia (Board of Censors)
v. MacNeil, [1978] 2 S.C.R. 662.
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so passed will be declared invalid and quashed. See Jones and deVillars,
Principles of Administrative Law (3rd ed.) 1999 at p. 157, Re Teron
Developments Ltd. et al (supra) and Re Regional Municipality of OttawaCarleton and the Municipality of Marlborough (1974), 42 D.L.R. (3d) 641,
where Mr. Justice Lacourciere at p. 649 said:

[35] In examining the evidence, I have also noted that many of the councillors’
statements in the transcripts appear to be, and actually are, at odds with the “official” or
stated purpose of the By-law. The Applicants bring these statements directly into
question. I now consider the role of an elected official and how this court should
examine statements made by such an official because an elected official is permitted to
demonstrate an opinion or speak out regarding the subject matter before him/her. I have
considered in depth the following excerpt from Old St. Boniface Residents' Assoc. v.
Winnipeg (City), [1990] 3 S.C.R. 1170 at pg. 1197:
In my opinion the test that is consistent with the functions of a municipal
councillor and enables him or her to carry out the political and legislative
duties entrusted to the councillor is one which requires that the objectors or
supporters be heard by members of Council who are capable of being
persuaded. The Legislature could not have intended to have a hearing before
a body who had already made a decision which is irreversible. The party
alleging disqualifying bias must establish that there is a prejudgment of the
matter, in fact, to the extent that any representation at variance with the view,
which has been adopted, would be futile. Statements by individual
members of Council, while they may very well give rise to an appearance
of bias, will not satisfy the test unless the court concludes that they are the
expression of a final opinion on the matter, which cannot be dislodged. In
this regard, it is important to keep in mind that support in favour of a
measure before a committee and a vote in favour will not constitute
disqualifying bias in the absence of some indication that the position
taken is incapable of change. The contrary conclusion would result in the
disqualification of a majority of Council in respect of all matters that are
decided at public meetings at which objectors are entitled to be heard.
[Emphasis added.]
[36] I have also read and considered Re McGill and City of Brantford (1980), 111 D.L.R. (3d)
405) (Ont. HCJ Div. Ct.). In Re McGill, Justice Henry of the Ontario Divisional Court held that
elected officials are permitted to be biased to a certain extent as they fulfill their elected duties.
Below are several excerpts from Henry J.’s decision, portions of which I have emphasised. I will
explain the reason for the emphasis later.
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[34] The court cannot legitimize an ultra vires exercise of council’s power where it
merely describes its By-Law in terms of the relevant section. The pith and substance of
this By-law in my view is animal welfare and not public safety. To give support to the
defence argument in the Shell case requires, in my view, that there be some factual or
contextual underpinnings which might support Council’s best intentions. But as stated
earlier, there was no evidence of Council having directed its mind to the causal
connection between public safety and the performance of exotic animals. If anything,
there is ample evidence to suggest it failed its due diligence obligation which in my view,
existed in the circumstances. Expressed another way, what the By-law attempts to do is
simply prohibit the activity (exotic animal performances) without responding to the core
issue, namely whether public safety was adversely affected..

Bias in the context of this case is a slippery term. Council would perforce
have appeared to be in favour of the by-law. That impression must arise
from Council's propelling the plan to the stage where a hearing was required
under s. 446 [am. 1978, c. 101, s. 16, of the Municipal Act, R.S.O. 1970, c.
284]. That degree of commitment could easily disqualify a judicial tribunal
for bias. However, because it is an inevitable element in the process of
bringing a by-law to the point where a hearing is required, it does not
amount to disqualifying bias. It is an element that is built into the process.
If, however, during that process Council created by words or conduct an
impression that could reasonably be seen as determination to pass or, as
here, neglect any due diligence investigation, the by-law notwithstanding
what might occur at the hearing, that, in my opinion would be sufficient to
invalidate the hearing. That would be disqualifying bias. [Emphasis added.]
[37] Re McGill, supra, was cited with approval by both the Court of Appeal and the Supreme
Court of Canada in Old St. Boniface, supra, at pgs 1184-1185:
Huband J.A. distinguished Wiswell, supra, on the ground that it was based on
a denial of the opportunity to be heard due to failure to comply with statutory
notice requirements. He cited with approval the decision of the New
Brunswick Court of Appeal in Oley and Moffatt v. Fredericton (1984), 57
N.B.R. (2d) 361, which in turn relied on Re McGill and City of Brantford
(1980), 111 D.L.R. (3d) 405 (Ont. Dist. Ct.). That case held that Council can
hold preliminary views, but must be able to hear and consider the objections
honestly and fairly. Justice Huband concluded, at p. 264:
The learned trial judge specifically found that Councillor Savoie
acted in what he believed to be "the best interests of his
community". Whether the electors of Old St. Boniface share in his
opinion of the public weal is a question that can be answered by
them at the next election. But it is not for the courts to prevent
Councillor Savoie from taking an open leadership role, for that is
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But the real point in each of those cases is that the Court concluded that the
Council had "made an irrevocable decision to approve the proposal" and was
fatally biased. This has not been demonstrated in the case at bar. There is no
convincing evidence that the members of the Brantford Council did not
honestly and fairly open their minds to the objections. They might be
expected to have formed a tentative conclusion, and even to have expressed it.
In this sense they were all biased one way or the other, because it was their
function to take a position at all stages of development. It must be assumed
that the Legislature was aware of this when it required the Council to hold a
hearing. The type of disabling bias that is referred to in the New Zealand
cases is one which convinces the mind that because of the irreversibility of
the steps taken, a hearing in the true sense of that term cannot be held; it
is a sham. [Emphasis added.]

[38] In the case before me, the Applicant has been permitted to present its Circus to the public
upon satisfying the necessary conditions, that is, establishing safety plans and having these plans
and procedures approved by the Fire Department and Police Department. It had done this in
previous years without incident, and the Circus followed the same procedure in 2002. The
difference between 2002 and any previous year was the presence of animal rights activists.
[39] It is important to note that council had approved the permit before Ms. Robinson’s letter
from Zoo Check arrived, at which time Councillor Zuk requested a report regarding the legality
of banning animal acts in the City. The report from Mr. Wilkki, initiated by Councillor Zuk after
the receipt of this letter, stated:
It is very clear that council has been pressured by “animal rights”
groups/individuals to pass a by-law to restrict animal performances
mainly because of the alleged mistreatment of the animals that perform
in those shows. A secondary reason put forward has been for the
protection of the public.
Mr. Wilkki’s report was prepared for the City, and was a frank statement of the circumstances. I
accept the report as evidence that the primary reason the report was prepared was to examine the
City of Windsor’s ability to ban animal acts and in the process thereby legislating for animal
welfare.
[40] Importantly, Zoo Check did not contact the Circus or examine the Circus’ safety
procedures, training methods, or animal living quarters. As such, Zoo Check would not have
been privy to the Circus’ safety plans or emergency response procedures. The letter sent by Ms.
Robinson was written out of concern for the welfare of the animals, not the welfare of the
citizens of Windsor. It would certainly appear that this letter spurred counsellor Zuk into action
whereby she requested a report from the City administration to explore the legality of banning
animal acts in the City of Windsor.
[41] As previously discussed in Alberta Commercial Fisherman’s Assn. v. Opportunity
(Municipality), even if Council may have had more than one purpose in enacting a by-law and
that one of the purposes, even the predominant one, was beyond its power, this does not
necessarily render the By-law invalid if it also has an honest purpose that is within its statutory
powers. The purpose and content of the letter from Ms. Robinson and Councillor Zuk’s
subsequent response to that letter together with the report from Mr. Wilkki make it clear that the
By-law’s primary purpose was to protect the welfare of performing animals. Furthermore,
statements made by Council confirm that it knew that enacting a by-law for the purposes of
animal welfare was beyond its legislative purview. Because it is within Council’s power to
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his function as an elected representative responsible for the growth
and development of the urban area. It is also his duty, of course, to
be receptive to persuasion from those who hold contrary views
when he subsequently considers and votes upon issues within
committees and on Council itself. There is nothing in the record to
suggest that Councillor Savoie functioned beyond the parameters
of these lawful expectations.

[42] After consideration of all the evidence before me, I cannot find that the safety of the
citizens of Windsor was the driving purpose behind the By-law. I am mindful of the fact that I
should only intervene in the ‘clearest of cases’ and if there is a finding of bad faith. While I do
believe that Council was acting in the public interest by protecting the welfare of animals and by
protecting the citizens of Windsor from animal attack, I adopt the statement from Pedwell v.
Pelham (Town), [2003] O.J. No. 1774 (Ont. C.A.) when I say that “Council’s own subjective
assessment of the character of their conduct does not resolve the problems of whether they acted
in good faith in so doing.” The process by which Council reached its conclusion was flawed and
demonstrates an element of bad faith. Specifically, Council did not direct Staff to consult with
the Police or Fire Departments regarding the risk to public safety; Council did not direct Staff to
contact the Windsor/Essex Humane Society to obtain further information as to their monitoring
of the Circus Animals; Council did not examine the rate of injury experienced in rodeos,
agricultural fairs, or other activities that are exempted from the By-law; Council did not examine
the statistics describing the rate injuries incurred by the public as a result of circus animals. In
fact, the only report before Council was the report of April 29, 2002 that recommended the
approval of the Circus’ permit application and it had received the approval of the Windsor Police
and Fire Services.
[43] Furthermore, statements made by Council members indicate that there was an overriding
concern about the welfare of the performing animals. While Council attempted to focus on the
issue of public safety, and indeed made statements that they were not satisfied with the safety
plans proposed by the Circus that had been accepted in previous years, there was no basis for
Council to make these statements. The process by which Council reached its decision to ban the
performance of exotic animals was marked by the absence of frankness and impartiality, which
are indicia of good faith. (See Pedwell v. Pelham (Town), supra.) I arrive at this conclusion
having regard to the fact that elected officials may make their opinions public and continue to
keep an open mind about the subject matter.
[44] I find that while Council undoubtedly believed it was acting in the public interest, the
manner in which it reviewed the materials in reaching this decision demonstrates a lack of good
faith. I must therefore find the By-law invalid.
Therefore the answer to this question is Yes.
DISCRIMINATION
(B)

Does the by-law unlawfully discriminate in the Municipal law sense because it bans
circus entertainment using exotic animals and no other entertainment without
authority or purpose?

[45] As Robins J. observed in the Divisional Court reasons in the case of H.G. Winton &
North York (1978), 20 O.R.(2d) 737,
A municipality can or may discriminate in the passage of its by-laws,
but there must be a rationale basis for it, supported by a due diligence
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legislate with respect to the safety of its Citizens, this ‘honest purpose’ power would save the bylaw if there were a valid and driving purpose behind it.

[46] As was noted by him, every zoning by-law is discriminatory in the sense that the
municipality chooses the types of use it will permit in lands under its jurisdiction but there must
be a rational basis to warrant such discrimination.
[47] In the case at hand, while we are not dealing with a planning by-law, nevertheless the
same principles, in my view, apply
[48] The thrust of the City of Windsor’s by-law discriminates between the types of animals
and the types of activities that could participate in a circus.
[49]
However, in order to attach some justifiable rationale to this, Council was, as has been
noted, vested with an obligation of due diligence. In passing the By-law, it ignored this
obligation and as well, the past practices that had been developed between the Applicants and the
City. In particular, I note:
(i)

The previous years’ compliance with the City’s request for a
Rescue Plan and its approval by the Police and Fire authorities.

(ii)

Compliance with the Parks Department Use Agreement.

(iii)

No previous reported incidents of injury in 18 years of prior
operation of the Circus in Windsor.

(iv)

It attempted to discriminate between animals and activities
without resort to any information on risk analysis.

(v)

It failed to consider the issue of the causal connection, if any,
between exotic animal usage and public safety.

(vi)

It ignored or chose to refrain from undertaking any type of
analysis of risk assessment with respect to the exotic animalpublic safety issue.

(vii)

Notwithstanding the precise warning given by its own counsel,
Mr. Wilkki against acting in the interest of animal welfare and
his warning that Council was being “pressured” by the animal
19

COUNCIL MEETING - September 5, 2017
Page 28 of 291

2004 CanLII 22084 (ON SC)

review of the various options open to it. In that case the municipality
rezoned. In that case the municipality rezoned a piece of property
intended to be used for the construction of a church, to thwart the
church’s intended use. There was no planning reason put forward to
justify this decision, which was in effect based solely on a ratepayer
petition, which opposed it. On this basis therefore the Divisional Court
found that the rezoning by-law was arbitrary and discriminatory and
therefore could not stand. Robins J. also observed that Council had no
material before it, apart from that petition, especially no report from the
Planning Department including zoning studies, traffic reports and the
like.

[50] As noted in my Reasons hereafter, there was no doubt a great deal of information
available, statistical and otherwise on the exotic animals-public safety issue, which was
considered in the review undertaken by Mr. Stamm for the Applicants.
[51] Furthermore, on the Risk Assessment issue as it relates to exotic animals/public safety, I
note in my Reasons under Issue F relating to the Charter the commercial insurance market has
analyzed this issue and has concluded that the risk of potential spectator injury is so low that it
does not even warrant a special insuring risk category or rate, to be charged to its circus operator
clients. The circus industry as a whole enjoys the same risk rating as the general commercial
insurance market.
[52] Therefore, while I acknowledge that the municipality here can discriminate between
various interest groups and issues in the course of passing its by-laws, I adopt the reasoning by
analogy of Robins J. in the Winton case and find that there must be reasonable and proper
grounds to warrant discriminatory distinction between, as here, types of animals and types of
performances in which the animals appear.
[53] When the evidence is viewed as a whole, I find that Windsor City Council was cautioned
by its counsel about the limitation of its authority to legislate in this area. It effectively chose to
ignore this advice. It was influenced no doubt by the passionate pleas by the Animal Rights
activists who addressed Council together with the wealth of material which they provided to it. I
view this material to be in the main, misleading or inflammatory. Council permitted itself to
stray too far off course and went beyond the limit, where deference for its decision could be
justified.
[54] Section 236.7 of the Municipal Act specifically provides the authority to council to
regulate for public safety, but apart from the occasional utterance about this by one or more
councilors during the debates, there is no evidence before me that it even considered the causal
connection between exotic animal performances and public safety. Nor did it attempt to inform
itself through its administration or by way of retention of outside experts, if necessary, to assess
the issue of public safety which is the cornerstone of its legislative authority in the first place.
This is the essence of at least the minimal due diligence which in my view Council was obligated
in circumstances of this case, to carry out.
[55] For its part, the Applicants produced the evidence of one of its witnesses, Gary Stamm,
M.A. an Economist who has education, training and experience in statistics and higher
mathematics as applied to economic issues. His research includes econometric modelling and
risk analysis. He has produced hundreds of such reports over the last 37 years.
[56] He notes that while the By-law would expressly permit exotic animals to appear at an
Agricultural Fair or a Rodeo, there was no analysis undertaken by Council on any potential
public safety issues whereas it purports (again without any analysis) to pass its By-law based on
public safety. Arguably therefore, Council has discriminated against an activity, which involves
exotic animals on a basis other than public safety.
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rights activists, it shows to nevertheless receive great masses of
arguably inflammatory material and submissions from them
without seeking to test the credibility of any of the information.

[58] This bolsters an inference that its prime reason (the “pith and substance” factor) in
passing such a By-law was for reasons of animal health and welfare, which was clearly ultra
vires the municipality.
[59] Because the By-law discriminates between animals as compared to differentiating and
addressing known risks, there is therefore no sustainable or rationale basis upon which it could
deal with the core issue of public safety.
[60] However, if one were to assume that the discrimination between animals was justified,
this too fails when one undertakes a review of the material that the activists themselves at Zoo
Check and ARK II supplied to Council. Mr. Stamm testified that this material demonstrates that
in the past 13 years in North America, there have been only approximately 45 incidents
involving elephants, on an average of 3.5 per year in which injury or death ensued, but virtually
all of these involved trainers or other Circus employees and not the general public. Similarly
there were no reports of death to a member of the public in the same period of time, caused by
any of the so-called big cats.
[61] On an annual basis therefore in the past 13 years, an average of 3 members of the public
per year, sustained an injury at a circus compared with, in the last 7 years alone, the fact that
there were 207 deaths arising out of the operation of snowmobiles in Canada.
[62] Mr. Stamm’s evidence included information provided to a United States Congressional
Hearing on the Circus Industry in 1999, which demonstrated that approximately 30,000,000
people attended a circus annually. Therefore during the past 13 years the overall attendance at
circuses was in the range of 300,000,000 – 400,000,000 people. During this time the 45 incidents
referred to occurred, none of which involved members of the public.
[63] Leslie Fox, representing the People for Ethical Treatment of Animals (P.E.T.A.) as well
as being the acting Executive Director of Fur Bearer Defenders (to protect fur bearing animals)
tendered a great deal of material to Council but admitted that neither she, nor anyone else she
knew, ever analyzed any of the information or undertook a due diligence assessment of it.
Therefore, as untested and patently misleading and unreliable as the material was, this is what
was given to Council to assist in its deliberations She further admitted that the bulk of the
information by its very nature, dealt with animal welfare and not public safety.
[64] Therefore in the context of the hearing before Council, it should have been obvious that
substantially the entire focus of the animal activists delegations was animal welfare and not
public safety. Added to this was the admonition from the City’s own lawyer about “pressure”
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[57] By consulting a number of external sources including the Ontario Coroner’s office, the
Insurance Bureau of Canada (I.C.B.) and the Canadian Institute for Health Information, Mr.
Stamm opined that from a statistical and risk perspective, it is abundantly clear that the incidents
of injury in a Circus environment is insignificant when compared, say, to reported dog bites to
the general population or, injury or death to snowmobilers in Canada. All of this information and
data was similarly available to the City had it chosen to access it, for consideration of the public
safety issue which, as noted earlier, is the only basis upon which s.236.7 of the Municipal Act
permits it to pass such a By-law. However, it chose not to consider this information or at least
access it, before enacting the By-law.

[65] While Council can discriminate it must do so with the underpinnings of fairness and
impartiality. In my view it violated these principals which are the usual indicia of good faith, in
passing its By-law.
[66] Viewed from a distance, the By-law would appear to be a reaction to a well-orchestrated
lobby group and Council appears to be paying little more than lip service to its fundamental
public safety obligation. The consequence of its reaction, in the form of the By-law in question,
in my view discriminates in the municipal law sense against the applicants and for this reason I
find that the By-law in question is invalid.
Therefore the answer to this question is Yes.
(C)

Did the City violate the principles of fairness in not providing the Circus with a
hearing?

[67] Procedural fairness may be said to require a full hearing when there is an economic
interest at stake, or when the business of the applicants is seriously affected. In this instance, the
Applicants have failed to demonstrate that not allowing the Circus to bring exotic animals into
the City of Windsor would seriously affect its business. The City of Windsor is not the only city
in which the Circus performs, and the By-law does not absolutely restrict the Circus from
performing using persons and domestic animals instead.
[68] As stated elsewhere in these Reasons the evidence demonstrates that Council did not
consider all the evidence in passing its By-law. However, this was not a judicial decision, but
rather one made by elected officials as part of an administrative process. As such, the level of
fairness is not that which is expected of a Court. Nevertheless there was a minimal expectation
of fairness that Council would allow the Circus an opportunity to speak and that Council itself or
Administration would research and consider whether there was any causal connection between
the performance by exotic animals in Windsor at the Circus, and the safety of its citizens.
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from those groups. Comments made by several of the members of Council in responding to this
issue during the course of its deliberations on the subject would also suggest that not
withstanding a somewhat token recognition of the public safety requirement to legitimize the Bylaw, Council was already directing its mind to animal rights. Once the Zoo Check letter of June
17, 2002 was received at City Hall and Counsellor Zuk requested on July 8th a legal opinion from
the City Solicitor on the legality of restricting animal acts (which was provided by Mr. Wilkki on
July 25th about the same time when a flood of material from the animal activists groups had been
received), the wheels were set in motion. The Council was warned about the importance of the
public safety issue as being the only basis to properly pass the By-law. The animal
welfare/public safety issue was “front and centre” for the Council, but it effectively ignored or
refused to acknowledge any obligation of a reasoned and balanced review of the issue; in other
words, there was no due diligence performed although a 2 month period passed between Mr.
Wilkki’s report of July 25th and September 23rd when the By-law was passed on three readings
that same night. In the interim, the September 20th letter from the Applicant’s counsel put these
issues squarely before Council. It might have, even at that late date deferred the matter to
consider the issue and possibly undertake some independent inquiry. It chose not to.

(D)

Is the By-law void for vagueness in that it exempts performances, such as rodeos
and agricultural fairs and those for educational purposes, without any attempt to
define or establish the meaning of these terms?

[70]

The applicant contends that the by-law is void for vagueness because:
a)

It exempts rodeos and agricultural fairs, which are undefined, without
providing any guidance as to whether the ban of exotic animal
performances applies to animals being displayed at these events; and

b)

It exempts performances whose “main object is for educational
purposes” without any attempt to define or establish what is meant by
“educational purposes.”

[71] The Applicants argue that Council enacted a by-law that purports to license and regulate,
however, in so doing, Council did not use words with a precision that people could understand
and follow. They state that for example, “educational purposes” can have a variety of meanings,
including the demonstration of the intellect and abilities of animals.
[72] Moreover, they maintain that the By-law is unclear as to whether exotic animals can
perform at agricultural fairs such as which currently occurs. Therefore it is not capable of a clear
interpretation or enforcement.
[73] Conversely the Respondent asserts its by-law is not vague in that should the court
interpret the By-law by attributing the ordinary meaning rule to the words in it then, there is no
ambiguity or vagueness. The ordinary meaning rule states that, absent any reason to object, the
ordinary meaning of the words should be used to interpret the legislation.
[74] Additionally the Respondent states that the doctrine of severability should be applied in
the event that part of the By-law is found to be vague. Should this doctrine be engaged, the
remaining portion, which is not vague, would be of full force and effect. In support of this, the
City argues that courts should be loathe to quash an entire by-law if it is possible to sever the
valid from the invalid.
[75] The concept of vagueness and the interpretative approach to be taken in determining
whether a statute, regulation, or by-law is void for vagueness, has been considered by a number
of sources and cases:
[76]

Section 10 of the Interpretation Act, R.S.O. 1990 c. I.11 states:
10.

Every Act shall be deemed to be remedial, whether its immediate purport
is to direct the doing of any thing that the Legislature deems to be for the
public good or to prevent or punish the doing of any thing that it deems
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[69] Therefore I find that the City did violate the principles of fairness by arriving at a
decision again, marked by the absence of frankness and impartiality which are the usual indicia
of good faith.

[77] In R. v. Loscerbo (1994), 92 Man.R. (2d) 263 (C.A.)(WL) the Manitoba Court of Appeal
was required to interpret a statute that created a quasi-criminal or regulatory offence with penal
consequences. Chief Justice Scott reviewed the current authorities on statutory interpretation,
with particular reference to the older doctrine of "strict construction." He defined the current
approach to the problem, as articulated by Chief Justice Lamer in R. v. Z. (D.A.), [1992] 2 S.C.R.
1025 at p. 1042:
In interpreting the relevant provisions of an Act, the express words used by
Parliament must be interpreted not only in their ordinary sense but also in the
context of the scheme and purpose of the legislation: ...I am of the view that
the Court of Appeal properly proceeded on this basis when it stated that the
best approach to the interpretation of words in a statute is to place upon them
the meaning that best fits the object of the statute, provided that the words
themselves can reasonably bear that construction.
[78]

In R. v. Sandler, [1971] 3 O.R. 614 at 620, the court stated:
When a municipal council purports to legislate under the powers found in the
Municipal Act and thereby creates obligations to be observed by its citizens,
the failure to observe which attracts punishment, it is to be expected that the
by-law creating such obligations will itself be so explicit that a wellintentioned citizen seeking to observe the provisions of the by-law may, from
a reading of the by-law, without the enlargements of its requirement by the
order of a municipal servant, be able to satisfy himself that he has complied
with its requirements.

[79] In Good v. Jacob Y. Shantz Son & Co. (1911), 23 O.L.R. 544 at 552 (C.A.), Garrow, J.A.
defined the issue this way:
It is a general principle of legislation, at which superior legislatures aim, and
by which inferior bodies clothed with legislative powers, such as... municipal
councils...are bound, that all laws shall be definite in form and equal and
uniform in operation, in order that the subject may not fall into legislative
traps or be made the victim of caprice or of favouritism -- in other words, he
must be able to look with reasonable effect before he leaps:
[80] The principles to be applied in construing or interpreting municipal legislation are
succinctly summarized by Rogers in his leading text on municipal law, The Law of Canadian
Municipal Corporations, 2d ed. (looseleaf) (Toronto: Carswell, 1971), Vol. 1, where he states,
under the heading "Judicial Construction of By-Laws," at p. 474:
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to be contrary to the public good, and shall accordingly receive such fair,
large and liberal construction and interpretation as will best ensure the
attainment of the object of the Act according to its true intent, meaning
and spirit.

[81]

At page 475-476, Rogers continues:
The courts have taken the view that by-laws passed by local authorities are to
be benevolently interpreted and are to be supported if possible, unless it can
clearly be seen that a by-law is made without jurisdiction.

[82] In Niagara Falls v. Chiu, (2003), 38 M.P.L.R. (3d) 254, the Ontario Court of Justice
considered legislation passed by the city with respect to “body rub parlours.” At issue was
whether the impugned legislation was void for vagueness in that the actions described under
“body rub” could conceivably include hairdressers, athletic trainers, baby-sitters or other service
personnel. Moses, J.P. stated at paragraph 21:
The “void for vagueness” doctrine has a history based in American
jurisprudence. In the United States, laws will be deemed to be
unconstitutionally vague if the wording of the law:
a)

Fails to give fair notice to citizens of the prohibited conduct; or

b)

Encourages arbitrary enforcement of the law and if found as such,
the law will place an individual's life, liberty or property at risk, thus
violating the principle of "due process of law," a right guaranteed
under the United States Constitution.

[83] Furthermore, in R. v. Zundel, (1987), 31 C.C.C. (3d) 97 (Ont. C.A.) the Ontario Court of
Appeal outlined the void for vagueness doctrine as well as the vagueness and overbreadth
doctrines as they appear in Canadian law at paragraph 25:
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A by-law should be reasonably clear, definite and free from ambiguity in its
language; otherwise, defective draughtsmanship may result in its
circumvention by a judicial construction at variance with the intention of
council or even in the by-law being declared illegal because of uncertainty.
…
The whole purpose of judicial interpretation is to determine the intent of the
enacting body when it has not been clearly disclosed by its forms of
legislative expression.
…
The intention of the framers of a by-law must be ascertained from the
language used and the nature and purpose of the by-law itself. The object is to
determine the intent of the council and give effect to it and this is the intent as
expressed in the by-law and not what might have been intended but not
expressed. The court should construe the by-law so as to give reasonable
effect to the object aimed at and policy declared by council. It should be
interpreted to give effect to the object and scheme of the by-law, and be
construed reasonably having regard to the public interest.

[84] In R. v. Canadian Pacific Ltd., (1995), 99 C.C.C. (3d) 97 the Supreme Court of Canada
directed that in order to determine vagueness, the court must exhaust its interpretative role:
Vagueness must not, however, be considered IN ABSTRACTO, but must be
assessed within the larger interpretative context developed through an analysis
of considerations such as the purpose, subject-matter and nature of the
impugned provision, societal values, related legislative provisions, and prior
judicial interpretations of the provision. Only after a Court has exhausted its
interpretative role, will it then be in a position to determine whether the
provision affords sufficient guidance for legal debate.
[85] Moreover, in Canada v. Pharmaceutical Society (Nova Scotia), (1992), 74 C.C.C. (3d)
289 (S.C.C.) Gonthier, J. for the Supreme Court stated:
Factors to be considered in determining whether a law is too vague include:

[86]

a)

The need for flexibility and the interpretive role of the Courts,

b)

The impossibility of achieving absolute certainty, a standard of
intelligibility being more appropriate, and

c)

The possibility that many varying judicial interpretations of a given
disposition may exist and perhaps coexist...

The Supreme Court in the same case also stated, with respect to overbreadth:
...over breadth remains no more than an analytical tool. The alleged
overbreadth is always related to some limitation under the Charter. It is
always established by comparing the ambit of the provision touching upon a
protected right with such concepts as the objectives of the state, the principles
of fundamental justice, the proportionality of punishment or the
reasonableness of searches and seizures, to name a few. There is no such thing
as overbreadth in the abstract. Overbreadth has no autonomous value under
the Charter.

[87] In this case, the Applicants contend that the lack of definition of certain terms renders this
by-law invalid. Specifically, they assert that the lack of definition of “rodeo” and “agricultural
fair” results in this law being too vague and uncertain. I cannot agree, for the following reasons:
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Vagueness and overbreadth are two concepts. They can be applied separately,
or they may be closely interrelated. The intended effect of a statute may be
perfectly clear and thus not vague, and yet its application may be overly
broad. Alternatively, as an example of the two concepts being closely interrelated, the wording of a statute may be so vague that its effect is considered
to be overbroad.

[89] First and foremost, a circus does not neatly fall under the language of s. 236.7 of the
Municipal Act, which includes headings of menagerie or circus- riding.
me·nag·er·ie n.
a)
b)
c)

A collection of wild or strange animals, especially for exhibition.
A place where they are kept of exhibited.
A diverse or miscellaneous group.

[90] This definition of menagerie is compatible with most other dictionaries, which I have
consulted. Furthermore, while this definition would seem to incorporate a troupe of wild animals,
passively displayed, it does not appear to contemplate an active performance by animals, as does
“circus”:
cir·cus n
a)

b)

c)

A large public entertainment, typically presented in one or more
very large tents, featuring exhibitions of pageantry, feats of skill and
daring, performing animals, etc., interspersed throughout with the
slapstick antics of clowns.
A troupe of performers, esp. a travelling troupe that presents such
entertainments, together with officials, other employees and the
company’s performing animals, travelling wagons, tents, cages, and
equipment.
A circular arena surrounded by tiers of seats, in which public
entertainments are held; arena.

rid·ing v
.
a)
b)

To sit on and manage a horse or other animal in motion; be carried
on the back of an animal.
To be carried on something.

[91] Furthermore the By-law also contains the word domestic, which I will discuss with
reference to the purported vagueness of it.
do·mes·tic adj
a)
b)
c)

Of or pertaining to the home, the household, household affairs, or the
family.
Devoted to home life or household affairs.
tame; domesticated.
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[88] While the stated intent of the By-law here is to protect the citizens of Windsor from harm
from performing exotic animals, there exists sufficient ambiguity in the By-law to cause
problems.

e)

Of or pertaining to one’s own or a particular country as apart from
other countries.
Indigenous to or produced or made within one’s own country: not
foreign; native.

[92] Menagerie, as defined, appears to bring the by-law close to the intentions of s. 236.7 of
the Municipal Act, however there still exists a degree of uncertainty. A menagerie is defined as a
collection of wild or strange animals for exhibition. Nowhere in the definition does it discuss
entertainment or feats by those animals.
[93] Moreover, there is no available definition of “circus-riding.” However, when considering
the definition of the two words together – circus and riding – one ends up with the absurd: one
who rides on a large public entertainment or a troupe of performers. This, certainly, is not what
was intended under the Municipal Act. What must have been contemplated was the act of riding
animals within a circus context. The By-law in question does not contemplate circus riding, or
the act of riding in a circus, save and except to allow horse and pony riding. Therefore, it would
appear that “circus-riding”, as it were, does not aid in the examination of the applicability of the
By-law.
[94] That said, however, I believe that, when taken in unison, “menagerie” and “circusriding” may sufficiently describe a circus – a collection of wild or strange animals for exhibition,
during which one may sit on and manage a horse or other animal in motion.
[95] This is a tenuous explanation at best. However, in its entirety, s. 236.7 states that a
municipality may pass by-laws “…prohibiting or regulating menageries, circus-riding and other
like shows usually exhibited by showpersons…” [Emphasis added.] On this basis circuses
could be included under the latter category of “other like shows”. Therefore, I find that the Bylaw was validly passed under the Municipal Act.
[96] I must next consider whether the By-law is void for vagueness. There are several
problems with the By-law which I will attempt to articulate.
[97]

The By-law does not define several words, including:
a)
b)
c)
d)

Agricultural fairs;
Rodeos;
Educational purposes; and
Domestic.

[98] This raises several issues. Firstly, I believe that the Applicants’ challenge of the meanings
of Rodeo and Agricultural Fair are unfounded. Using the principles of statutory interpretation,
the meaning of these terms should be determined by looking to their regular usage. This is easily
accomplished when one looks at the normal definition and usage of “Rodeo” and “Agricultural”
or “Agriculture” used in conjunction with “Fair”. The Applicants next argue that it is unknown
whether exotic animals are permitted to be used at these shows. The use of exotic animals,
however, is not the issue. The By-law does not purport to regulate the use of exotic animals,
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d)

[99] “Educational Purposes” is somewhat more troublesome in that the by-law does not
explain what is meant by a performance for educational purposes. Again, I do not see any merit
to this argument. Generally, the over breadth or vagueness argument will focus on the fact that
too many groups’ rights are infringed by a by-law, or that it is over inclusive. Here, however,
educational performances are only restricted by the By-law if they include certain animals that
allegedly may cause harm to the public. Because the phrase “Educational purposes” may be
broadly read, it serves to allow more exclusions to the By-law, and not to unduly restrict the
freedom of more people.
[100]
While counsel for the Applicants did not specifically analyze the word
“Domestic”, this term requires a more in-depth examination. The word includes several
concepts, some of which are, of the “home” and “tame”. Under s. 3(f)(i) of the By-law, a
performance for educational purposes that includes the participation or inclusion of Felids may
not be carried out, with the exception of the domestic cat. It may be argued that a lion trained for
the purposes of appearing in circus-type shows conceivably could fall under the heading of
“domestic.” As “cat” may include “any of several carnivores of the family Felidae, such as the
lion, tiger, leopard, jaguar, etc.”, a tamed lion or tiger would fall under this category.
[101]
This analysis seems to fit with the purpose of the By-law, namely, the protection
of persons in the City of Windsor from harm from performing animals. If an animal is
domesticated or tame, there would be lesser reason to fear that such an animal would pose a
threat to the public.
[102]
Therefore, a circus which involves the performance of domesticated lions and/or
tigers, while probably not the intention of city council, might be legal under the By-law. If this
were the end of this issue, I believe my conclusion would be that, while the by-law is flawed, it is
not void for vagueness. In fact, it is specific enough to allow for only the performance by
domesticated animals.
[103]
Unfortunately, however, the issue does not end there. The question becomes,
what then, is the result, regarding the owner of a dog or cat that is foreign in nature (a Siamese
cat or Irish Setter), or one that that is not tamed or domesticated? Surely, a puppy is neither tame
nor domesticated. Simply watching such a puppy nip and tug at its owner could be described as
a performance. (Note that performance does not require any sort of remuneration under the Bylaw). Furthermore, would a Doberman Pinscher, indigenous to Germany, and therefore not a
domestic dog, be prohibited from exhibiting a display of sitting for a bone or shaking a paw, if
this were otherwise considered by some to be a form of entertainment?
[104]
The exact definition of domestic cannot be derived from the By-law alone. The
word “domestic” is used pervasively throughout the By-law, in different contexts. For example,
in clause 3(d): “Magic acts using birds, domestic dogs, domestic cats, or rabbits”. This list
includes two unclassified categories of animals – birds and rabbits. It is, therefore, lawful for a
magician to use a Peregrine Falcon, Bald-Headed Eagle, or Canada goose in a magic act and he
or she is not restricted to using pigeons. Furthermore, the rabbit need not be tame – it may be a
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only the use of animals in performances that would cause harm to the public. Therefore I reject
the challenge of these words.

[105]
While “domestic” is also used in other areas of the By-law, it is of no help. It
states that domestic cats and domestic dogs are an exception to the By-law, as are domestic cat
and dog shows.
[106]
Therefore, because the word domestic is not defined, sections of this by-law
become void for vagueness – namely sections: 3(d); 3(f)(i); 3(f)(ii); and 3(g).
[107]
Consequently, it must be determined whether or not these sections could be
severed from the By-law. Had I not found that the By-law was otherwise invalid for the reasons
stated above and for reasons to follow, these sections could be severed from it, as it would not
have been sufficiently affected to render it void for vagueness in its entirety.
Therefore the answer to this question is NO.
(E)

Is the By-law, in pith and substance, an attempt to regulate public morality by
banning entertainment with exotic animals and as such involve the
exercise of the criminal law power exclusively vested in the Parliament of
Canada pursuant to s. 91(27) of the Constitution Act, 1897?

[108]
The Applicants argue that the “pith and substance” of the By-law can be
ascertained by examining the background and circumstances surrounding the enactment, and
such analysis leads to the conclusion that the by-law is an attempt to regulate public morality.
Therefore they argue the City has improperly exercised a criminal law function, which is beyond
its jurisdiction because pursuant to s. 91 of the Constitution, it is solely within the ambit of
Parliament.
[109]
By s.446 of the Criminal Code, it is an offence to cause pain, injury, or suffering
to an animal or bird. The Applicants contend that the impugned by-law is really seeking to end
any suffering to exotic animals by prohibiting the performances by them.
[110]
The City’s position, put succinctly, is that the By-law was enacted intra vires the
municipality’s legislative power, and the fact that the By-law contemplates moral considerations
is not a reason to declare it invalid.
[111]

The Municipal Act, R.S.O. 1990, c. M.45, s. 102, at the relevant time stated:
102. Every council may pass such by-laws and make such regulations for the
health, safety, morality and welfare of the inhabitants of the municipality in
matters not specifically provided for by this Act and for governing the conduct
of its members as may be deemed expedient and are not contrary to law.
[Emphasis added.]
…
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jackrabbit or hare. It is impossible to discern what meaning should be attributed to “domestic”
using the doctrine of ejusdem generis, as these categories are inherently not “of the same kind”.

…7.

For prohibiting or regulating and licensing exhibitions of wax works,
menageries, circus-riding, and other like shows usually exhibited by
showpersons, and for regulating and licensing roller skating rinks and
other places of like amusement, and merry-go-rounds, switchback
railways, carousels and other like contrivances, and for imposing
penalties not exceeding the amount of the licence fee on offenders
against the by-law, and for levying the same by distress and sale of the
goods and chattels of the showperson or proprietor, or belonging to or
used in such exhibition or show whether owned or not owned by such
showperson or proprietor. [Emphasis added.]
(a)

A licence shall not be granted for any such exhibition or
show to be held on the days of the exhibition of any district
or township agricultural society, within 275 metres from
the grounds of the society, or for any such exhibition or
show in or in connection with which gambling is carried on
or goods, wares or merchandise are sold or trafficked in.
R.S.O. 1990, c. M.45, s. 236, par. 7; 1996, c. 1, Sched. M,
s. 20 (3).

[112]
In Stadium Corp. of Ontario Ltd. v. Toronto (City), (1992), 10 O.R. (3d) 203 (Div.
Ct.) the Court quoted with approval R. v. Fink [1967] 2 O.R. 132 (H.C.J.):
Needless to say, every regulatory enactment which is declaratory of some
unlawful conduct can be said to advance some notion of public morality. Yet,
just because public morality is advanced by an enactment does not mean that
the statute must inevitably fall within the confines of the federal criminal law
power.
[113]
Subsequently in Rio Hotel v. New Brunswick Liquor Licensing Board, [1987] 2
S.C.R. 59, the Supreme Court of Canada upheld the traditional view that provinces have the right
under the division of powers under the Constitution Act, 1867, to enact regulations in the nature
of police or municipal regulation of a merely local character to preserve in the municipality,
peace and public decency, and to repress drunkenness and disorderly and riotous conduct.
[114]
The issue before the Supreme Court of Canada in Rio was whether conditions
regarding acceptable levels of nudity and the rules for staging like events, that were attached to
licences granted by the Liquor Licensing Board trespassed on the federal criminal power. The
basis for the argument was that there were similar provisions in the Criminal Code that dealt
with nudity and indecent or obscene performances in theatre, and as such, the conditions as
legislated by the province infringed on the criminal power. In rejecting these arguments,
Dickson C.J.C. enunciated a two-stage inquiry. First, it was necessary to classify the legislation
either as a valid provincial Act or a colourable attempt to legislate on matters restricted to
Parliament. In so doing, Dickson C.J.C. was required to classify the "matter" of the impugned
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236. A council of a local municipality may pass by-laws:

[115]
In Rio, the Court held that the legislation was intra vires the province, and that
there was no direct conflict between the licence conditions precluding nude entertainment and
various provisions of the Criminal Code, notwithstanding some overlap. The double aspect
doctrine, which provides that federal and provincial Legislatures may create laws that overlap to
some extent provided that there is no direct conflict in the application or enforcement of the
respective laws, was held to be applicable in Rio Hotel, supra. In the end, the provincial
regulatory scheme relating to the sale of alcohol in the province could operate concurrently with
the federal Criminal Code provisions without difficulty.
[116]
In Re Ontario Adult Entertainment Bar and Municipality of Metropolitan
Toronto, [1997] O.J. No. 3772 (C.A.), the Ontario Court of Appeal had to determine whether a
by-law which addressed “public concerns for the health and safety of the public and the women
employed in these businesses” engaged the paramountcy doctrine as it was alleged to have
encroached on the criminal law power. The appellant in Re Ontario argued that Rio, supra, had
to be read in light of the Supreme Court decision in R. v. Morgentaler, [1988] 1 S.C.R. 30, in
which the Court struck down a provincial enactment which provided that certain medical
procedures, including abortion, could not be performed outside of hospitals.
[117]
Finlyson J.A. in Re Ontario, supra, distinguished Sopinka J.’s decision in
Morgentaler. In Morgentaler, the provincial legislation was “virtually indistinguishable” from
that used by the Criminal Code in describing abortion. Accordingly, the by-law in Morgentaler
was held to be regulating morality and was clearly, in pith and substance, a criminal law
enactment. In the Re Ontario case, however, Finlyson J.A. held that the impugned by-law was
enacted for valid provincial objects, namely the regulation of business in the interests of health
and safety, and as well as the prevention of crime. The Court here held that the B-law was
regulatory and could not be said to be an attempt to legislate over morality, although an ancillary
effect of that regulation was to touch on matters of morality.
[118]
In accordance with Dickson’s analysis in Rio, I must first classify the legislation
either as a valid provincial Act or a colourable attempt to legislate on matters restricted to
Parliament. In doing so, I must examine the pith and substance of the legislation. With this in
mind, it is helpful to use the Windsor Council’s debates as guidance, as Courts often refer to
Hansard when attempting to determine Parliament’s intention. In this case, there is conflicting
evidence as to the real intention of Council. Some statements made, clearly indicate an intention
to legislate with respect to the welfare of the animals, while others indicate an intention legislate
with respect to the safety of the spectators. The second is firmly within the ambit of the Council,
while the first is ultra vires council.
[119]
In the case at hand, as in Stadium Corp., supra, there is no evidence that the bylaw was enacted to regulate morality in the sense of preventing the moral corruption of
circusgoers. Even if there is some element of public morality in the by-law, s.102 of the
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law. Secondly, it was necessary to determine to what extent the legislation conflicted with
validly enacted federal law, in this case the Criminal Code. In particular, the paramountcy
doctrine provides that to the extent that validly enacted provincial law is in direct conflict with
validly enacted federal law, the provincial legislation is inoperative.

[120]
In McNeil v. Nova Scotia (Board of Censors), [1978] 2 S.C.R. 662, Ritchie J. for
the Supreme Court of Canada stated:
In a country as vast and diverse as Canada, where tastes and standards may
vary from one area to another, the determination of what is and what is not
acceptable for public exhibition on moral grounds may be viewed as a matter
of a “local and private nature in the Province” within the meaning of s. 92(16)
of the B.N.A. Act, and as it is not a matter coming within any of the classes of
subjects enumerated in s. 91, this is a field in which the legislature is free to
act.
[121]

In Stadium Corp., supra, A. Campbell J. stated at p. 211:
The by-law is a regulatory enactment that restricts, regulates, and under some
conditions prohibits the keeping of exotic animals within the city for the
purpose of ensuring the safety and protection of the public and the welfare of
animals. It is therefore an enactment within provincial competence as
legislation in relation to property and civil rights within the province and in
relation to matters of a local and private nature within the meaning of heads
92(13) and 92(16) of the Constitution Act, 1867.

[122]

A. Campbell J. further stated at p. 211:
The by-law prohibits the keeping of exotic animals whether or not cruelty is
proven, and does not deal with the same subject matter as the Criminal Code
prohibitions against cruelty to animals. It is not legislation in relation to
criminal law and does not intrude upon any area occupied by Parliament.

[123]
As such, although the By-law in question does touch on public morality, being the
humane treatment of exotic animals, the By-law, in and of itself, does not appear to infringe on
the federal criminal law power. The By-law also appears not to condemn or punish ill treatment
of animals and likewise it should not be found unconstitutional on this ground. Should it be
found that Council did intend to regulate the treatment of animals, then the By-law usurps the
federal criminal power by attempting to sanction such behaviour, and as such, the document of
paramountcy would make it unconstitutional.
[124]
However, in the text Municipalities and Canadian Law: Defining the Authority of
Local Governments (Saskatoon, Saskatchewan: Purich Publishing, 1996) Felix Hoehn suggests
at pp. 165-166 that:
Even in those jurisdictions where a general power to prohibit a land use is
expressly conferred, the prohibition of a use may still be ultra vires if it is
discriminatory or in bad faith. Similarly, if a general ban of a use is motivated
by considerations of morality, then it may be ultra vires as an infringement of
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Municipal Act, as it then was, allows for limited regulation of public morality as it relates to the
residents of a municipality.

[125]
This excerpt was cited with approval in Konakov, supra. In the case before me
there is ample evidence that the by-law was primarily motivated by considerations of animal
welfare and an examination and assessment of any evidence to support the public safety purpose
of s.236(7) was virtually ignored by Council in reaching its decision. Therefore, in accordance
with my earlier discussion of the evidence, I find that the resulting ban on the performance of
circus animals was primarily (or in pith and substance) motivated by considerations of morality,
and is therefore ultra vires Council as an infringement of the criminal law power.
Therefore the answer to this question is Yes.
(F)

Does the By-law contravene s. 2(b) of the Charter? If so, is the by-law
saved by s. 1 of the Charter?

[126]
The Applicants submit that performances using animals constituting a unique
form of artistic expression, is therefore a protected form of expression under the Charter.
Further, they argue that the nature of that expression, being economic, does not remove the
activity from the category of a constitutionally protected expressive activity.
[127]
The Respondent relies on Stadium Corp. of Ontario Ltd. v. Toronto (City) (1992),
10 O.R. (3d) 203 (Div Ct.). It is important to note that the Ontario Court of Appeal did not make
any pronouncements on the Charter issue at the appellate level as Grange J. stated “I believe we
should not pronounce upon it because, as Mr. Lepofsky has argued and the Supreme Court of
Canada has held, constitutional issues should not be addressed unless required for the resolution
of the issues.” Furthermore, the Divisional Court in Stadium Corp. noted that although the
Applicant in that case argued that the by-law was passed to prevent the dissemination of an
intellectual message, it adduced no evidence that there is in fact any constitutionally protected
message communicated through the medium of exotic animal shows or exotic animals in circus
acts. Such is not the case here. The Applicants here have provided evidence and expert opinion
that the Circus is a culture best viewed through the expressive performances of both its human
and animal performers. As such, there is no basis on which I should accept as final the
Divisional Court decision of Stadium Corp. Nor should I rely on a judgment that was overturned
at the Appellate level where the issue at the heart of this case was not examined by that Court.
[128]
There are several reasons and rationales for guaranteeing the freedom of
expression. First and foremost is the protection of expression in its role as an instrument of
democratic government. Peter Hogg mentions other rationales for the constitutional protection
of freedom of expression in the text Constitutional Law of Canada, 4th ed. (Toronto: Carswell,
2002) at pp. 995-996 and those include the protection of freedom of expression as an instrument
of truth, and as an instrument of personal fulfilment.
[129]
In Irwin Toy v. Quebec, [1989] 1 S.C.R. 927 at p. 977, the majority of the
Supreme Court of Canada stated:
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the criminal law power. One might, for instance, speculate that an absolute
prohibition of strip clubs may be motivated more by moral objections to the
use than by objections strictly related to land use planning.

[130]
Where government action is challenged under s. 2(b), the first step that the court
must take is to ascertain whether the activity for which Charter protection is being claimed, may
properly be characterized as falling within freedom of expression. Thus, I must determine
whether a circus conveys or attempts to convey a meaning, having expressive content which
prima facie falls within the scope of a guarantee. The evidentiary burden lies with the
Applicants to establish that the activity of possessing and displaying and performing with exotic
animals is "expression" within the meaning of the Charter, s. 2(b), in the sense that it conveys
meaning or a message which has been suppressed by the by-law.
[131]
The Supreme Court of Canada considered the meaning of the term “expression”
in Irwin Toy, supra, stating at p. 968; “Activity is expressive if it attempts to convey meaning.”
In Constitutional Law of Canada, supra, Peter Hogg expands on this definition stating that
because most human activity combines expressive and physical elements, very little activity will
not be protected by the Charter. In fact, as stated in Irwin Toy, supra, only activity that is
“purely physical and does not convey or attempt to convey meaning” will not be protected.
Hogg continues stating at p. 968, “Obviously, all forms of art are sufficiently communicative to
be protected: novels, plays, films, paintings, dances, and music.”
[132]
Moreover, the principle of content neutrality whereby s. 2(b) protects expression
regardless of its message, means that s. 2(b) extends Charter protection to activity that is
arguably undeserving of protection. See R. v. Zundel, [1992] 2 S.C.R. 731.
[133]
In 605715 Saskatchewan Ltd. v. Saskatchewan (Liquor and Gaming Licensing
Commission (1999), 192 D.L.R. (4th) 150, leave to appeal dismissed, [2000] S.C.C.A. No. 555, a
corporation operated a nightclub in which female dancers disrobed until they were entirely nude.
This activity violated s. 54(1)(b) of The Alcoholic Control Regulations, 1994, R.R.S. c. A-18.01,
Reg. 3, which stipulated that it was a term of every liquor permit that the permit holder not allow
a striptease performance on the premises to which the permit related. The corporation’s liquor
licence was suspended as a result. While the suspension was ultimately upheld, the
Saskatchewan Court of Appeal held that nude dancing was a Charter guaranteed expressive
activity, stating:
The Supreme Court of Canada has consistently held the guarantee of freedom
of expression must be given a generous interpretation. In Libman v. Quebec
(A.G.), [1997] 3 S.C R. 569 at 591-592, 151 D.L.R. (4th) 385, Cory J. said:
The Court favours a very broad interpretation of freedom of expression in
order to extend the guarantee under the Canadian Charter to as many
expressive activities as possible. Unless the expression is communicated in a
manner that excludes the protection, such as violence, the Court recognizes
that any activity or communication that conveys or attempts to convey
meaning is covered by the guarantee of s. 2(b) of the Canadian Charter.
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…(1) seeking and attaining the truth is an inherently good activity; (2)
participation in social and political decision-making is to be fostered and
encouraged; and (3) the diversity in forms of individual self-fulfilment and
human flourishing ought to be cultivated…

In applying s. 2(b) of the Charter, this Court has recognized the substantial
value of freedom of commercial expression. The need for such expression
derives from the very nature of our economic system, which is based on the
existence of a free market. The orderly operation of that market depends on
businesses and consumers having access to abundant and diverse
information. Thus, in Ford v. Quebec (Attorney General), [1988] 2 S.C.R.
712, at pp. 766-67, this Court rejected the argument that commercial speech
was not subject to the constitutional guarantee:
[g]iven the earlier pronouncements of this Court to the effect that
the rights and freedoms guaranteed in the Canadian Charter
should be given a large and liberal interpretation, there is no sound
basis on which commercial expression can be excluded from the
protection of s. 2(b) of the Charter.
[135]

The Supreme Court continued at page 484:
The decisions of this Court accordingly recognize that commercial enterprises
have a constitutional right to engage in activities to inform and promote, by
advertising. As we know and can attest, sometimes with mixed feelings, the
ubiquitous presence of advertising is a defining characteristic of western
societies. Usually, it attempts to convey a positive message to potential
consumers. However, it sometimes involves comparisons and may even be
negative. On the other hand, consumers also have freedom of expression.
This sometimes takes the form of "counter-advertising" to criticize a product
or make negative comments about the services supplied. Within limits
prescribed by the legal principles relating to defamation, every consumer
enjoys this right. Consumers may express their frustration or disappointment
with a product or service. Their freedom of expression in this respect is not
limited to private communications intended solely for the vendor or supplier
of the service. Consumers may share their concerns, worries or even anger
with other consumers and try to warn them against the practices of a
business. Given the tremendous importance of economic activity in our
society, a consumer's "counter-advertising" assists in circulating information
and protecting the interests of society just as much as does advertising or
certain forms of political expression. This type of communication may be of
considerable social importance, even beyond the merely commercial sphere.

[136]
Generally, the term “expression” embraces all content of expression irrespective
of the particular meaning or message sought to be conveyed and no matter how offensive and
obnoxious the message. Evidence led by the Applicants indicates that circus life constitutes a
distinctive culture, one aspect of which is the unique bond and integration between humans and
different species of animals. Jennifer Johnson, an anthropologist who has experience travelling
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[134]
Later in R.. v. Guignard, [2002] 1 S.C.R. 472, the court confronted the issue of
commercial expression where it stated at page 483:

[137]
The above statement made by Ms. Johnson in her affidavit bears directly on
another point; that freedom of expression protects not only the expressor, but also the public,
which is the recipient of the expression. (See Irwin Toy, supra, p.612). Therefore, circus
performers have a right to express their distinct culture, as does the general public to experience
the fruits of that distinct culture.
[138]
As such, I find that circus performances, including those performances featuring
animals, are protected under s. 2(b) of the Charter.
[139]
In my view, the purpose of the by-law here was to restrict expression. Any
activity that conveys meaning or that attempts to convey a meaning is protected. (See Irwin Toy,
supra, at p. 607.) Circus performances attempt to convey a meaning, be it the communication of
its distinct culture, the process by which animals and humans can co-operate, or human mastery
over animals. Any of the above demonstrates an example of an attempted communication of a
message to the public and the expression of this message by the performers. Any regulation or
law that curbs these performances necessarily restricts that expression. Therefore, I find that the
By-law contravenes s. 2(b) of the Charter since it denies the Applicants the opportunity of
expressing ideas relating to any of the above messages.
[140]
Having found that the By-law violates s. 2(b) of the Charter, the freedom of
expression, I must now determine whether the By-law is saved by s. 1 of the Charter. The onus
lies on the municipality to justify its restriction. Because s.1 is being invoked by the City of
Windsor for the purpose of justifying a violation of the Charter protected freedom of expression,
a high degree of probability will be required which should be cogent and persuasive to justify
such violation to the Court. (See R. v. Oakes, supra, p.138).
[141]
To establish that a restriction is justified, the City of Windsor must determine:
(See R. v. Oakes (1986), 24 C.C.C. (3d) 321 (SCC)).
1. Whether the legislation is trying to achieve a sufficiently important
objective to justify limiting a Charter right.
2. Three part proportionality test:
a. Is there a rational connection between the legislation and it’s
objective?
b. Is there minimal impairment? (Main Focus)
c. Overall proportionality?

37

COUNCIL MEETING - September 5, 2017
Page 46 of 291

2004 CanLII 22084 (ON SC)

with and researching circuses has testified that circus performances with exotic animals
“challenge everyday notions about the relationships between humans and animals, evoke
emotion and educate spectators as to the intelligence, skills and characters of the animal
performers, as well as provide circus performers with the opportunity to express their distinct
culture.” Therefore, the activity in a Circus arguably attempts to convey a meaning, and at this
point in the analysis, the line is drawn only at the type of activity or expression that incites
violence.

At page 486-489 of Guignard, supra, the Supreme Court Stated:
In Sharpe, supra, McLachlin C.J. summarized the onus imposed on the
public authority under s. 1 of the Charter as follows. To justify the
intrusion on free expression, a government must demonstrate, through
evidence supplemented by common sense and inferential reasoning, that the
impugned law meets the tests set out in R. v. Oakes, [1986] 1 S.C.R. 103,
and refined in Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R.
835, and Thomson Newspapers Co. v. Canada (Attorney General),
supra. The goal of the impugned law must be pressing and substantial. The
law must be proportionate to the goal in the sense of furthering the goal,
being carefully tailored to avoid excessive impairment of the right, and
productive of benefits that outweigh the detriment to freedom of
expression. (See Sharpe, at para. 78; P. W. Hogg, Constitutional Law of
Canada (loose-leaf ed.), vol. 2, at pp. 35-16 and 35-17; H. Brun and G.
Tremblay, Droit constitutionnel (3rd ed. 1997), at pp. 930-36; M. Rothstein,
"Section 1: Justifying Breaches of Charter Rights and Freedoms" (19992000), 27 Man. L.J. 171.)
In this case, in addition to denying that the constitutional guarantee had in
any way been violated, the respondent argued, in the alternative, that its bylaw was justified under s. 1 of the Charter on the ground that it was
designed to prevent visual pollution and driver distraction. The justification
process is not limited to the objective defined. The other tests must also be
met, including demonstration of a rational connection, minimal impairment
and proportionality.

[143]
In this case, the purported objective of the By-law is to protect the residents and
visitors by prohibiting certain animal performances within its boundaries. As enunciated by
Dickson C.J. in Oakes, supra, the protection of Windsor’s residents and visitors from animal
attacks that could otherwise have been prevented is a “pressing and substantial” concern.
Further, the security of the public is a “collective goal of fundamental importance.” As such, I
find that the objective of the By-law is sufficiently important to justify limiting the Circus’ s.
2(b) Charter right.
[144]
However, having found that the objective of the By-law is sufficiently important
to justify restricting a Charter right, I must now examine the By-law in light of the three-part
proportionality test as defined in Oakes, supra.
[145]
The first element of that proportionality test is determining whether the By-law is
“rationally connected” to the objective of the law. As stated in R. v. Edwards Books and Art
[1986] 1 S.C.R. 103 at p. 139, “The requirement of rational connection calls for an assessment of
how well the legislative garment has been tailored to suit its purpose.” Furthermore, as stated in
Oakes, supra, the by-law must not be “arbitrary, unfair, or based on irrational considerations.”
[146]
At first glance, the By-law appears to be at least connected to the objective that
banning the use of potentially dangerous exotic animals from public performances within the
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[142]

[147]
The Applicants’ evidence demonstrates to the contrary that, for example, in North
America in 1999 approximately 30,000,000 people attended circuses with no reported incidents
of injury to any patrons whereas in the same year 4,700,000 people suffered a dog bite.
[148]
Furthermore, the Commercial Insurance market has analyzed the risk of spectator
injury at circus performances and on a risk assessment basis has deemed this risk to be so low as
not to warrant a special insuring risk category or rate, to its circus operator clients. In other
words, the circus industry enjoys the same risk rating as the general commercial insurance
market, as for instance, that rating enjoyed by the operator of a doughnut store against the chance
of a customer falling on his business premises.
[149]
The Applicants also argue that Council did not consider the comparative risks to
the public with respect to rodeo events, agricultural fairs or other of the by-laws exceptions.
Simply banning some animals and not others for the purposes of public safety, without either an
actual analysis of the potential risk issue, or at least some clear reason to do so based on
evidence, does not satisfy the rational-connection test. Therefore I conclude that there is no
rational connection between the By-law and its objective.
[150]
The second stage of the test, being the minimal impairment issue, also known as
least drastic means, requires that the impugned law should impair the right in question “as little
as is reasonably possible.” (See R. v. Edwards Books and Art, supra.) In determining whether
the By-law minimally impairs the freedom in question, I must give deference to the legislative
choice so long as that choice is within a “margin of appreciation” as defined in Edwards Books,
supra. which is, according to Hogg in Constitutional Law of Canada, supra, at p. 897 “a zone of
discretion in which reasonable legislators could disagree while still respecting the Charter right.”
[151]
On the issue of minimal impairment, had Council examined the actual risk and
public safety issue using a reasonable degree of evidence and concluded that a risk existed, then
this by-law could be considered to have minimally impaired the rights of the Applicants, as it
does not ban the Circus outright, only the performance by certain animals. However, Council
did not examine actual evidence of injury, nor did it embark on any inquiry to gather evidence to
support its conclusion. As there is no rational evidence upon which Councils’ decision was
based, it cannot be said that this by-law was either a reasonable solution or that it only minimally
impaired the Applicants’ freedom of expression.
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City limits should result in the increased safety of Windsor’s residents and visitors. However, in
this instance, the By-law has been based on irrational considerations. Council passed the By-law
without examining the actual danger, if any, posed to the residents and visitors of the City. As
stated in Constitutional Law of Canada, supra, Peter Hogg states at p. 891, “The essence of
rational connection is a causal relationship between the objective of the law and the measures
enacted by the law.” In this case, City presented no scientific evidence of any causal relationship
between the total prohibition of exotic animal performances in circuses and public safety.
Furthermore, counsel for the City concedes that there is no evidence of any harm suffered by a
resident or visitor of Windsor by a circus animal. While the Respondent City argues that proof
of actual harm is not necessary, I remain unconvinced that sufficient evidence was considered by
Council to arrive at the decision to ban the performances in question.

…[T]here must be a proportionality between the deleterious effects of the
measures which are responsible for limiting the rights or freedoms in question
and the objective, and there must be a proportionality between the deleterious
and the salutary effects of the measures.
[153]
Again, had Council arrived at the decision to ban the performances of exotic
animals using sufficiently probative evidence, the effect of this by-law would likely be
proportionate to the restrictions placed upon the Circus. The by-law does not prevent the
Applicants from expressing the circus culture through the use of non-exotic animal and human
performances. Thus, contrary to the Applicants‘ submission, the Circus’ freedom of expression
is not completely limited and would be proportional to the salutary effects of public safety.
However, because the By-law was passed for the ulterior purpose of animal welfare the
Respondent City failed to provide at least a reasonable degree of evidence to causally link exotic
animal performances to public safety. There was insufficient examination of any evidence to
rationally support the secondary purpose of protection of the public and therefore I cannot find a
proportional relationship between the deleterious and salutary effects of the measures.
The answer to this question is Yes.
DISPOSITION
[154]
In conclusion, I find that the City of Windsor By-law was ultra vires Council and
must be struck down for the reasons given. Should I be mistaken with respect to my application
of McLachlin J.’s dissent in Shell, I find that in any event the By-law violates the Applicant’s s.
2(b) Charter right in that there is no rational connection between the By-law and its objective as
there is no evidence that the animal performances in question create a danger to the public.
[155]
spoken to.

The Applicants shall have their costs. If the parties are unable to agree I may be

(Original signed by Richard Gates J.)
__________________________
Richard C. Gates
Justice

Released:

September 7, 2004
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[152]
The requirement of proportionate effect is the final step in the three-part
proportionality test, which requires, according to Dickson C.J. in Oakes, supra, “a proportionality
between the effects of the measures which are responsible for limiting the Charter right or
freedom, and the objective which has been identified as of ‘sufficient importance’”. Lamer, C.J.
rephrased this test in Dagenais v. CBC, [1994] 3 S.C.R. 835 at p. 889 stating:

ONTARIO
SUPERIOR COURT OF JUSTICE

B E T W E E N:
XENTEL DM INCORPORATED, OUTDOOR
AMUSEMENT BUSINESS ASSOCIATION, TZ
PRODUCTIONS, AND GARDEN BROTHERS
Plaintiff
-

and –

THE CORPORATION OF THE CITY OF
WINDSOR
Defendant

REASONS FOR JUDGMENT

Richard C. Gates, Justice

Released:

September 7, 2004
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COURT FILE NO.: 03-CV-000781

Item No. 7.3

Development, Projects &
Right-of-Way
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: CM 35/2017
Author’s Contact:
Colleen Middaugh
Project Administrator
519-255-6100 ext. 6603
cmiddaugh@citywindsor.ca

Report Date: 8/16/2017
Date to Council: 9/05/2017
Clerk’s File #: SR/12117

To: Mayor and Members of City Council
Subject: Tender No. 79-17: South Windsor Recreation Complex Parking Lot
Addition – Results, Ward: 1

RECOMMENDATION:
THAT the report regarding the results and award of Tender No. 79-17, South Windsor
Recreation Complex Parking Lot Addition, BE RECEIVED FOR INFORMATION.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
On February 17, 2015, Council Resolution CR34/2015 approved the South Windsor
Recreation Complex (SWRC) / Community Centre Addition project.
CR34/2015 authorized administration to issue a Design-Build Request for Proposal
(RFP) for the design and construction of the proposed building addition, and associated
site works. A copy of the full Council Resolution is attached in the Appendix of this
document.
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The Design-Build team, led by De Angelis Construction Inc., was retained in September
2015 to complete the proposed building addition, and a portion of the approved site
works (site servicing, improvements to the existing paved parking area, installation of
city fibre optic, etc.). This work was substantially completed on December 31, 2016.
The parking lot expansion was separated from the Design-Build contract as it required
Ministry of Natural Resources and Forestry (MNRF) approval for Species at Risk. Over
the past year administration has worked with the MNRF on the necessary approval for
the parking lot expansion works which was granted in spring 2017.
Request for Tender (‘RFT’) No. 79-17 for the parking lot addition works was issued on
Monday, May 15, 2017 and closed on Friday, June 2, 2017.

DISCUSSION:
Tenders were received from eight (8) companies. The results are as follows:

Vendors

Tender Amount
(excluding taxes)

Amico Infrastructures Inc.

$317,865.00

Dalla Bona Construction Inc.

$258,789.50

Major Construction (2010) Ltd.

$271,920.00

Pierascenzi Construction Limited

$275,781.00

Rudak Excavating Inc.

$267,468.00

SheaRock Construction Group Inc.

$269,845.00

SLR Contracting Group Inc.

$302,580.00

South Shore Contracting

$273,820.00

The tenders were reviewed by administration and no errors were noted. The tender was
conducted in compliance with the City’s Purchasing By-law.
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The successful proponent was Dalla Bona Construction Inc. at a total price of
$258,789.50 (excluding taxes), which falls within the approved capital budget for the
South Windsor Recreation Complex / Community Centre Addition project.

RISK ANALYSIS:
Liability Risks:
As part of the contract with Dalla Bona Construction Inc. there are sufficient insurances
in place to cover the Corporation for the potential damage and claims that might arise
from their work. As with any procurement, failure to follow the process prescribed in the
RFT could lead to liability for the Municipality. These risks are managed by ensuring
the RFT process is followed and that the prescribed insurances are in place to cover the
Corporation.
The liability risk level is low, as insurance requirements are outlined in the RFT and form
part of the contract with the Consultant.

FINANCIAL MATTERS:
Approval to award the contract was subject to the tender falling within the approved
overall capital budget. There are sufficient funds in the approved budget for the parking
lot construction project to proceed based on the low bid of $285,789.50 (excluding
taxes).

CONSULTATIONS:
SWRC / Community Centre Consolidation Executive Committee
Michael Dennis - Financial Planning
Victor Ferranti – Asset Planning
Alex Vucinic – Purchasing

CONCLUSION:
The new parking lot expansion is an integral part of the South Windsor Recreation
Complex / Community Centre addition project and once complete it will be a wonderful
addition to service the recreational needs of the community.
Administration recommends this informational report be noted and filed.
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APPROVALS:
Name

Title

Colleen Middaugh
France Isabelle-Tunks

Project Administrator
Senior Manager of Development, Projects
and Right-of-Way
City Engineer & Corporate Leader
City Solicitor & Corporate Leader
(A) Chief Financial Officer/City Treasurer &
Corporate Leader Finance & Technology
Chief Administrative Officer

Mark Winterton
Shelby Askin Hager
Tony Ardovini
Onorio Colucci

NOTIFICATIONS:
Name

Address

Email

Amico Infrastructures Inc.

2199 Blackacre
Drive
Oldcastle, ON
4-5590 Outer Dr.
R.R. #1
Windsor, ON
N9A 6J3
2393 Walker Road
Windsor, ON
7405 Broderick
Road
LaSalle, ON
N9H 1W7
P.O. Box 10
South Woodslee,
ON
5085 Walker Road
Windsor, ON
N9A 6J3
6260 Westar Drive
Windsor, ON
N9J 3W3
144 Keown Street
Essex, ON
N8M 1J3

jkuhlmann@triamico.com

Dalla Bona Construction
Inc.
Major Construction
(2010) Ltd.
Pierascenzi Construction
Limited
Rudak Excavating Inc.
SheaRock Construction
Group Inc.
SLR Contracting Group
Inc.
South Shore Contracting

franz@dallabonaconstruction.com

luciano@majorconstruction2010.com
jbaker@pieracon.ca

angelo@rudaks.com
daryl@shearock.ca
caskin@slrcontracting.ca
rdimenna.southshore@gmail.com

APPENDICES:
1 Appendix: CR 34/2015
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THE CITY OF WINDSOR

COUNCIL SERVICES/CITY CLERK
CITY HALL
WINDSOR, ONTARIO
N9A 6S1

Phone: (519)255-6211
Fax: (519)255-6868
E-mail: clerks@city.windsor.on.ca.

WEBSITE: www.citywindsor.ca

NOTICE OF COUNCIL DECISION
Windsor City Council adopted the following resolution at its meeting held February 17, 2015
CR34/2015

I.

THAT $4.1 million BE CONFIRMED as the overall budget for the design and
construction of a building addition and site improvements at the South Windsor
Recreation Complex for the consolidation of the Oakwood Community Center (project
ID#7141043); AND
THAT Council APPROVE the project to BE FUNDED as follows;
a) Previously approved placeholders of $850,000 and $1.0 million from the 2013 &
2014 Enhanced Capital Budgets respectively (B26-2013 and B38-2013),
b) Previously approved $450,000 (M9-2014),
c) Transfer of $99,000 from Project ID #7069035 (Recreational Facility
Refurbishments),
d) Remaining funding balance of $1.701 million to BE FUNDED from the 2014
Enhanced Capital Budget Contingency Placeholder amount;

II.

THAT Administration BE AUTHORIZED to engage a consultant to assist with the
development of the Owners Statement of Requirements (‘OSR’), and that the Chief
Administrative Officer and City Clerk BE AUTHORIZED to sign an agreement with the
successful proponent, satisfactory in form to the City Solicitor, in financial content to the
City Treasurer, and in technical content to the City Engineer; and

III.

THAT Administration BE AUTHORIZED to prepare and issue a Design/Build Request
For Proposal (‘RFP’) for the design and construction of the proposed building addition,
associated site works, additional lease space (1,100sf) and planned energy efficiency
improvements; and

IV.

THAT the results of the Design/Build RFP process BE REPORTED to Council, and
subject to the results of the RFP falling within the approved budget, that the Chief
Administrative Officer and City Clerk BE AUTHORIZED to sign an agreement with the
successful proponent, satisfactory in form to the City Solicitor, in financial content to the
Chief Financial Officer and City Treasurer, and in technical content to the City Engineer;
and

V.

THAT Administration BE AUTHORIZED to enter into discussions with the University
of Windsor, to include the design and construction of a Varsity women’s team change
room within the overall project, and subject to all related costs being funded by the
University of Windsor, that the Chief Administrative Officer and City Clerk
BE AUTHORIZED to sign an agreement with the University of Windsor satisfactory in
form to the City Solicitor, in financial content to the Chief Financial Officer and City
Treasurer, and in technical content to the City Engineer; and
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VI.

THAT Administration BE AUTHORIZED to include the Additional Capital Work
totalling $340,000, as described herein, within the overall project, to be funded from; a
transfer of $240,000 from Project ID #7069036 (Municipal Arena Refurbishments) and a
pre-commitment of $100,000 from the 2019 Engineering Study of Arenas capital project
request (FIN-003-14), and subject to all related costs falling within the approved budget,
that the Chief Administrative Officer and City Clerk BE AUTHORIZED to sign an
agreement with the successful proponent(s) satisfactory in form to the City Solicitor, in
financial content to the Chief Financial Officer and City Treasurer, and in technical
content to the City Engineer; and

VII.

THAT the Chief Administrative Officer and City Clerk BE AUTHORIZED to sign any
agreement or applications necessary to achieve the above purposes, subject to the contract
being within the approved budget, satisfactory in legal form to the City Solicitor, in
financial content to the Chief Financial Officer and City Treasurer, and in technical
content to the City Engineer; and

VIII.

THAT the City Planner BE DELEGATED THE AUTHORITY to approve the Site Plan
Control Application.

Carried.
Report Number 17556 SR/12117 C5

Steve Vlachodimos
Deputy City Clerk/Senior Manager of Council Services
July 27, 2015
/jr
Internal Distribution
Recreation and Culture [Jan Wilson, Executive Director]
Public Works [Colleen Middaugh]
City Engineer
Senior Manager, Development, Projects & ROW, France Isabelle-Tunks
Community Development and Health Commissioner
Chief Financial Officer & City Treasurer
City Solicitor
City Planner
External Distribution
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Item No. 7.4
Administration
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 156/2017
Author’s Contact: Mary Ellen Bernard
Manager, Social Policy and Planning
519-255-5200 x 5270
mbernard@citywindsor.ca

Report Date: 8/16/2017
Date to Council: 9/05/2017
Clerk’s File #: GM2017

To: Mayor and Members of City Council
Subject:

Response to CQ14-2017: Information Report on the Sanctuary City
Movement in Canada

RECOMMENDATION:
THAT the report of the Manager of Social Policy and Planning responding to CQ142017 BE RECEIVED for information.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
At the March 27, 2017 Council meeting Councillor Marra asked a question regarding the
Sanctuary City movement. Through CR 165/2017 Council directed:
That the following Council Question by Councillor Marra BE APPROVED, and
that Administration BE DIRECTED to proceed with the necessary actions to
respond to the Council Question in the form of a written report, consistent with
Council’s instructions, and in accordance with Section 17.1 of the Procedure
Bylaw 98-2011:
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CQ14/2017: Assigned to Community Development and Health Commissioner:
Asks Administration “to prepare an information report regarding the Sanctuary
City movement across Canada. This report should examine the experiences in
other cities, such as Toronto, Vancouver, Hamilton, London and Montreal. I am
requesting that Administration consult with stakeholder agencies and service
providers in Windsor-Essex such as the Multicultural Council, the New Canadian
Centre of Excellence Inc and the Windsor Essex Local Immigration Partnership
(and others as deemed appropriate).” It was also noted that the Ryerson
University Study on the Toronto Sanctuary City Experience was published
February 2017.
This information report was created through online research coupled with consultations
held with the Multicultural Council, the New Canadian Centre of Excellence Inc,
members of the Windsor Essex Local Immigration Partnership, Associate Professors of
Law from the University of Windsor, and members of Windsor Police Services.
Research indicates that there are almost as many descriptive terms for Sanctuary City
(including Sanctuary Space, City of Refuge, Welcoming City and Access without Fear)
as there are historical and current meanings for those terms (from preserving the lives
of criminals, to creating temporary safety for fugitives, to maintaining basic well-being
for people fleeing oppression to guaranteeing human rights).1 This is important to note
from the outset, as the historical and changing definition of the phrase Sanctuary City
and who it applies to, challenges our capacity to find a consensus regarding what it
means and how it is implemented. The complexity is further illustrated by headlines
such as “A Multimillion-dollar question: What’s a Sanctuary City?”2 and “Becoming
sanctuary cities being discussed in Saskatoon and Regina, but what does that mean? 3
In Canada, the designation of a ‘Sanctuary’ City is largely symbolic and each city which
makes a declaration then attempts to define it for their jurisdiction. A designation of
being a Sanctuary City does not change or impact on the fact that the Canadian
Government has the responsibility to accept, process, detain or deport refugees as per
its’ legislation. Sanctuary status has no bearing on whether a refugee can be detained
or deported. The Canada Border Agency Service (CBSA) enforces immigration law in
sanctuary and non-sanctuary cities.4 Sanctuary status doesn’t change the laws
governing a police force, as they adhere to the laws of the Province of Ontario rather
than municipal councils. Nor does the designation alter legislation under the Ministry of
Education or Ministry of Health.
Outside of Canada, the term Sanctuary City takes on different meanings. In the United
States, approximately 300 U.S. jurisdictions have adopted sanctuary policies which
1

Deslandes Ann. (March 22, 2017). Sanctuary Cities-As Old as the Bible. JSTOR Daily
Gomez Alan. (April 26, 2017). A multimillion-dollar question: What’s a Sanctuary City; USA Today.
3
CBC News Saskatoon. (February 6, 2017).
4
Heartfield Kate. (March 29, 2017). What is a Sanctuary City Anyway? TVOntario.
2
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often permit residence by illegal immigrants to help them avoid deportation. In the
United Kingdom and Ireland, the term Sanctuary Cities can refer to cities that are
committed to welcoming refugees, asylum seekers and others who are seeking safety.
The emphasis is often on “building bridges of connection and understanding, which is
done through awareness raising, befriending schemes and forming cultural connections
in the arts, sport, health education, faith groups and other sectors of society.” 5
The immigration classification system can also be confusing. There are different
classifications of immigrants in Canada and access to programs funded by the Federal,
Provincial or Municipal levels of government can be dependent on that classification.
For purposes of this report, the focus is on non-status immigrants or
undocumented refugees.
The majority of newcomer services such as orientation, settlement, language and
employment training classes are funded by the Federal Government (Immigration,
Refugees and Citizenship Canada (IRCC) and are available for newcomers who are
permanent residents (including Government Assisted and Privately Sponsored
Refugees) or a protected person, who has lived in Canada up to 5 years. IRCC does
not generally fund programs for persons who are refugee claimants (i.e.,
persons/families who request asylum at a recognized border such as the Detroit Tunnel
or Ambassador Bridge and who must make an inland claim) or undocumented refugees
(i.e., persons who enter Canada at an unprotected border as in Quebec or Manitoba
and must make an inland claim).
In the City of Windsor, there are a few organizations which assist refugee claimants,
including two small residences. In addition to offering temporary shelter, staff and
volunteers also assist them with their inland claim and to familiarize them with local
services. These organizations operate through charitable donations and do not receive
funding from the Federal or Provincial governments.
The Province of Ontario funds a limited number of Newcomer Settlement Programs
(NSP) which provides limited programming for refugee claimants. In Ontario, refugee
claimants can access most services (i.e., Ontario Works) while their claim is in process.
If their claim is denied, they are determined to be illegally in Canada. However, they are
eligible to appeal that decision which enters them into another process which can take
up to five years for a decision. If they choose to appeal the decision, they remain
eligible for OW. If they chose not to appeal, they are deemed to have no status and not
eligible for OW.

5

Van Steenbergen, Marishka (10 May 2012). "City of Sanctuary concern for welfare of asylum seekers as housing
contract goes to private security firm". The Guardian.
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DISCUSSION:
In Canadian municipalities, the Sanctuary City designation is usually intended to assist
persons considered to be non-status immigrants or undocumented refugees. That is
persons who have entered and/or remain in Canada without the permission of the
Federal Government. Some communities also call them migrants but this should not be
confused with temporary seasonal migrant workers. University Ottawa Criminologist, Dr.
David Moffette suggested that “the more typical case (of undocumented migrants) is
someone who came into (Canada) legally, on a student or temporary work permit, but
whose status has lapsed.6”
Since 2013, numerous city and regional municipalities in Canada have explored the
prospect of taking on a ‘Sanctuary City’ designation. In the City of Guelph, the
councillor’s motion to have Guelph declared a ‘city of sanctuary’ was withdrawn.” 7 In
Ottawa, while a councillor wrote an information report and councillors participated in a
lengthy session with community stakeholders to hear the issues, “no political
recommendation to make Ottawa a sanctuary was made.”8 However, the Ottawa
Sanctuary City Network did emerge, “a coalition of social service providers, lawyers,
advocates, (etc). who are committed to making Ottawa a more inclusive and safe city
for all residents.”9 The Municipal council in Regina determined that it will not be a
sanctuary city “but everyone is welcome”, with similar outcomes in Saskatoon and
Winnipeg.
In Canada, six municipalities (Toronto, Vancouver, Hamilton, London, Montreal and
Ajax) have elected to give their cities a Sanctuary City type of designation. Even so,
there are differences between the cities regarding definition, approach and
implementation.
Ajax Ontario- In June 2017, Ajax Council declared the Town of Ajax (in Durham
Region) as a sanctuary city. This designation gives “undocumented and precarious
status residents full access to local services, supporting their legal path to citizenship.
We won’t ask about their status to register for a program, we won’t share personal
information with the federal government unless we’re required by federal or provincial
law.”10
Montreal- In February 2017, Council passed a motion to allow full access to services
without fear of being deported for non-status immigrants. Available services include
access to municipal buildings, including libraries and recreation centres.

6

Heartfield, op cit.
Saxon, Tony. (March 28, 2017). City of Sanctuary motion shelved. Guelph Today.
8
Willing, Jon. (March 30, 2017). Skeptical councillors hear pleas to make Ottawa a sanctuary city. Ottawa Citizen.
9
Ottawa Sanctuary City Network website. https://ottawasanctuarycity.ca
10
Gilligan. (June 29, 2017). Ajax declares itself a sanctuary city. DurhamRegion.com.
7
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Mayor Denis Coderre indicated he planned to discuss major issues such as health,
housing and education with provincial and federal authorities.
In July 2017, it was estimated that 1,174 people crossed into Quebec, compared to 180
people in July 2016. In August 2017, “in Quebec alone, at least 150 people a day are
crossing the border at irregular crossings. The daily arrivals are 70% Haitian nationals.
The rest come from around the globe but are most notably from the Middle East and
Africa. The bulk of the asylum seekers appear to be families, often with small children,
who have, in many cases, been living in the United States for years. A few are simply
transitioning through the US. About half of the new arrivals have told Quebec officials
they intend to settle in Ontario.” 11 Anecdotal evidence suggests they’re leaving the
United States in fear they’ll be deported in January 2018.” 12
“Figures compiled by Canadian Border Services Agency (CBSA) indicate that Quebec
has become Canada’s main entry point from the United States. The CBSA figures show
that of the 4,345 people who either sought asylum at border stations or were intercepted
by police in the first six months of 2017, 3,350 were recorded in Quebec.” 13
London- In January 2017, a motion was passed at the Strategic Priorities and Policy
Committee which asked Administration to work with a city hall diversity committee and
come back to council with the appropriate arrangements for making London a sanctuary
city. In May, City staff brought a report to council which indicated that they hope to have
recommendations for the arrangement for the City of London to become a sanctuary
city by the fall. “It’s easy enough to adopt sanctuary city status for services such as
library cards and swimming pools because city workers don’t ask now for residency
status. But housing, health care and especially the role of police in a sanctuary city are
more challenging to figure out.”14
Vancouver- In April 2016, Council adopted an “Access to City Services without Fear”
policy rather than a Sanctuary City designation for residents who are undocumented or
have an uncertain immigration status. “Sanctuary City’ is a term often used by
communities and organizations to designate a geographic locale and area (including
cities) which have adopted Access Without Fear policy or access initiatives for
individuals with uncertain or no immigration status. However, it is not within municipal
government’s jurisdictional authority to offer ‘sanctuary’ to people without status, or for
municipal government to grant permanent status to individuals. For these reasons, the
term ‘Sanctuary City’ is not used within the context of this policy.”

11

Perreaux, Les. (Aug 7, 2017). What you need to know about the Quebec asylum seekers. Globe and Mail.
Smith, Stephen. (Aug 3, 2017). Surge in asylum seekers coming to Canada nothing new, community groups say .
CBC News.
13
Remiorz, Ryan. (August 11, 2017). Big ‘O’ becomes a shelter as refugees flow from US. Montreal Gazette.
14
Free Press Staff. (May 25, 2017) Sanctuary city: Recommendations for London to adopt status coming in the fall,
city staff say. London Free Press.
12
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“The policy therefore applies only to services provided by the City of Vancouver, that
includes Fire and Rescue services, Community Services including Street and Homeless
Outreach, Utilities and Public Works, and Information services such as 3-1-1, and does
not apply to Police, Parks and Library services. Upon adoption of the ACSWF policy,
Council will encourage the three civic agencies and their boards to adopt a policy which
supports the spirit and objectives of this policy.”15
Hamilton- In February 2014, City Council voted that Hamilton would “provide to
refugees services such as emergency shelters, recreation, public transit, libraries, food
banks and police and fire services without asking questions about their status.” The
designation was to provide ‘Access to Services for Undocumented Individuals’ rather
than as a sanctuary city. Three years later, there are concerns that the policy “has no
teeth because immigration is an issue for senior levels of government”16. There is an
implication that little has been accomplished because “few resources have been
allocated toward implementing it, such as training staff on how to deal with refugees or
lobbying senior levels of government to get involved in areas such as health care and
education, where the city has no jurisdiction.”17
Toronto- In 2013, Council adopted a policy to allow undocumented migrants to access
city services. In February 2017, researchers from Ryerson University examined the
impact of the 2013 Sanctuary City designation in Toronto 18. In brief, the “primary
objective of Access T.O. (approved in 2013) was to ensure that all residents are able to
access municipal and police services, regardless of immigration status. The policy
directed city officials not to 1) inquire into immigration status when providing select
services, 2) deny non-status residents access to services to which they are entitled and
3) share personal or identify information with federal authorities, unless required to do
so by federal or provincial law.” 19
The researchers suggested that “despite major newspaper headlines, City Council
never fully committed itself to a Sanctuary City policy. By ‘re-affirming the City’s
commitment to non-status residents, Council seems to have thought that the policy was
more or less informally in place already through its ‘Access Without Fear’ policies which
were developed prior to 2013. The Toronto Social Development Finance and
Administration (SDFA) department was to report back on the financial and resources
costs of additional measures, including training and outreach. Council also called on the
Federal and Provincial governments to shoulder their share of responsibility for more
15

General Manager, Community Services. (March 23, 2016). Policy Report: Access to City Services Without Fear
for Residents with Uncertain or No Immigration Status. City of Vancouver.
16
Wells, Jon. (February 24, 2017). Steel town sanctuary: Hamilton is among the few ‘sanctuary cities’ in Canada.
The Hamilton Spectator
17
. Ibid.
18
Hudson, Graham et al. (February 2017). (No) Access T.O. A Pilot Study on Sanctuary City Policy in Toronto,
Canada. Ryerson Centre for Immigration and Settlement. Ryerson University.
19
Ibid. Pg 25
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systematic legislative and policy change, but has not yet entered into a dialogue with
either government on this subject.” In summary, the researchers found evidence that
the level or absence of training and implementation of the Access Without Fear policy
among Toronto’s 60,000 municipal staff had a negative impact on its success. The
findings further suggest that “if Access T.O. is to move forward, the City must focus on
what it has the power to do, and that includes tending to administrative, bureaucratic
and institutional barriers to the uniform institutionalization of practical measures.” 20
As a follow up note, the General Manager of Shelter, Support and Housing
Administration tabled a report dated April 26, 2017, noting that “the number of clients
citing refugee status as the reason for needing service has grown to over 20% of all
shelter service users. This is the main reason for continued increase in system
pressure.” Furthermore, the department has “contracted two hotels specifically to
provide food and shelter to homeless refugees. The demand for these services remains
high and is likely to continue throughout the year. The target values for the contracts
and/or purchase orders that were established for these services will be exceeded at
some point this year. Given the dollar value, Toronto City Council's approval is required
to amend these purchasing vehicles.21” This report does not specifically name the
Sanctuary City designation as a factor in the increase.
Local Understanding of the Sanctuary City Movement
As a component of its information gathering, Administration consulted with community
members involved with the settlement sector, refugee serving organizations, Windsor
Essex Local Immigration Partnership and Windsor Police Services. The following
section reflects the comments made during these local consultations.
Several participants noted that the Boards of Directors of their respective organizations
had not officially discussed this issue and therefore the discussions were based on
personal knowledge and observations.
As persons informed about newcomer
experiences and the service system, the local opinions have a diversified view as to the
meaning of the term Sanctuary City or the exact population for which the designation
may apply. There was a level of agreement that a Welcoming City does not equate to a
Sanctuary City. A Sanctuary City is open to persons “with precarious status” meaning
that it opens its service doors to all, regardless of status, while a Welcoming Community
has a generic connotation which could lend itself to virtually any new resident to a
community with the implication that the new resident has legal status.

20

Ibid. Pg 25
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Community thoughts regarding a Sanctuary City designation include:
-

-

It allows vulnerable people to access services in safety and with dignity;
In a thriving community, everyone is provided basic services, such as health care
and education;
It allows for the ‘building of the narrative’ for refugees, which in turn helps people to
understand the reasons why people leave their home and need sanctuary. That
process will enhance understanding and tolerance and work to address racism, fear
and distrust that may exist;
Local agencies already don’t turn people away. A Sanctuary city designation would
promote those good news stories;
Successful implementation of a Sanctuary city policy would require planning, both at
the municipal and community levels, allocation of resources and a community
campaign to inform and promote buy-in. Could adapt best practices from other
Sanctuary City communities.

Other observations suggested that the concept of Sanctuary City may be considered as
good, but it really “has no teeth”. There are numerous legal issues which would need to
be resolved by all three levels of government, including:
-

Ontario municipalities do not determine the eligibility or access to primary services
such as health care, education and financial assistance
Ontario communities have a range of services for newcomers. The issue is not
about gaps in services but in changing eligibility criteria so all persons can access
the necessary services;
A review of undocumented immigrants in Ontario should be explored, in that the
majority of these immigrants may come as visitors and just don’t leave; and
Processes and laws already exist in Ontario for persons who are illegally in Canada
and/or commit illegal acts in Canada.

Another discussion was that the Sanctuary City concept is not defined and may have
negative connotations due to proximity to the US. There was a preference to shift the
conversation to the fact that agencies in this community act in a humanitarian way. All
efforts are explored in order to provide services to all. Examples include:
-

-

The VON Immigrant Health Clinic. The clinic receives LHIN funding to allow all
newcomers regardless of status, to access free health care assessments in multiple
languages, prior to being referred to a primary care provider within a health care
team or private practitioners. Post-clinic care is funded through OHIP for eligible
residents and there are also referrals made to community centres who provide care
for those waiting for OHIP coverage;
Programs and activities funded through the Province’s Newcomer Settlement
Program (NSP);
Recognition that the Boards of Education set criteria to access schools; and
There is concern that without a proper implementation plan, a Sanctuary City
designation may have a negative impact.
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All consultations included comments on the role of law enforcement in the Sanctuary
City discussion. A discussion with Windsor Police Services clarified that police in
Ontario are independent of Municipal Councils. They are expected to enforce laws as
directed by the Province to ensure consistency in application in all Ontario jurisdictions.
The issue of immigration status may emerge as part of an investigation but is seldom
the focal point of the investigation. WPS have a long standing communication tool
shared with other law enforcement organizations such as OPP, RCMP and CBSA to
facilitate joint investigations. Specific to the discussion of the impact of a Sanctuary City
designation, there were concerns that it may provide an avenue for increased criminal
activity such as human trafficking, which is an area of law with heightened focus through
revisions to the Criminal Code of Canada.
Potential Impact of Sanctuary City Designation on a Municipality
As noted in examples throughout this report, municipal governments which have chosen
to become sanctuary cities also have the obligation to define the designation in that
there is no single way to define the concept, its target population, or how the resolution
would be implemented.
The City of Windsor, Community Development and Health Services (CDHS) is the
service delivery manager in Windsor and Essex County for Ontario Works, Children’s
Services including Ontario Early Years Centres, and Housing and Homelessness. The
administration of Provincial funds by municipal service delivery managers must be
conducted as per legislative requirements. While the service delivery manager may
have discretion with respect to how services are delivered, the manager has minimal to
no latitude regarding eligibility.
There are three service delivery areas where immigration status can be a determinant
of eligibility:
1) To determine eligibility for Ontario Works.
2) To determine eligibility for Employment Ontario Services/Programming
3) To Access Social or Affordable Housing
Information regarding immigration status is not asked for the following programming:
-

Eligibility for child care subsidy
Eligibility for housing support or homelessness programming
Access to the Employment Training Resource (ETR) Centre
Access to fee paying or free recreational programs
Access to programs offered using municipal poverty reduction funding
Access to a Transit Windsor pass
Access to Windsor libraries or to a library card
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To access some specific City offerings, such as Adventure Bay or Windsor Library
services, users will be asked to prove they are a resident of the City of Windsor. The
user fees approved annually by Council distinguish residents from non-residents when
assessing the fees to use the service. The request to provide residency information
does not equate to a request to provide immigration information.
As noted in the report, a municipality does not have the capacity to alter eligibility
criteria for services not funded by that municipality. These types of services could
include health care and education but can also include services which are easily
accessed by all residents such as food banks. However, several of the sanctuary cities
have noted that advocacy with other levels of government is contained within their
implementation plans.

RISK ANALYSIS:
This is an information report with no proposed course of action to conduct a risk
analysis. Even so, it is noted that best intentions aside, in the absence of adequate
resources and planning, an example has emerged of the unintended consequences of a
Sanctuary City designation. The City of San Francisco (a designated sanctuary city)
was successfully sued by an undocumented immigrant who claimed he was reported to
federal immigration authorities in violation of the city's sanctuary city ordinance after he
filed a police report regarding his stolen car. When he left the station, he was
immediately taken into custody by U.S. Immigration and Customs Enforcement. 22

FINANCIAL MATTERS:
This is an information report. There are no municipal financial implications at this time.

CONSULTATIONS:
Community Consultations were held with the Multicultural Council, the New Canadian
Centre of Excellence Inc, members of the Windsor Essex Local Immigration
Partnership, Professors of the School of Law from the University of Windsor and the
Erie St. Clair Local Health Integration Network (LHIN). Corporate consultations were
held with the City Solicitor, Windsor Police Services, and staff in Housing, Children’s
Services, Employment and Social Services.

CONCLUSION:
To Council for Information.

PLANNING ACT MATTERS:
N/A
22

Sawyer, Nuala. (June 28, 2017). Immigrant Set to Receive $190K in Sanctuary City Lawsu it. SF Weekly
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APPROVALS:
Name

Title

Mary Ellen Bernard

Manager, Social Policy and Planning

Jelena Payne

Community Development and Health
Commissioner, Corporate Leader – Social
Development and Health

Onorio Colucci

Chief Administrative Officer
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NOTIFICATIONS:
Name

Agency

Phone

Email

Chief Al
Frederick

Windsor Police
Services

519-255-6700

afrederick@police.windsor.o
n.ca

Deputy Chief
Vince Power

Windsor Police
Services

519-255-6700

vpowers@police.windsor.on.
ca

John St. Louis

Windsor Police
Services

519-255-6700

jstlouis@police.windsor.on.c
a

Reza Shahbazi

New Canadian
Centre for Excellence

519-258-4076

rshahbazi@ncce1.org

Kathleen
Thomas

Multicultural Council
of Windsor & E.C.

519-255-1127

kthomas@themcc.com

Sudip Minhas

Windsor Women
Working W.I.W.

519-973-5588

sudip@wwwwiw.org

Marina George

Windsor Essex Local
Immigration Partner.

226-674-3220 x 860

mgeorge@workforcewindsor
essex.com

Mike Morency

Matthew House

519-945-7627

executivedirector@matthewh
ousewindsor.org

Claire Roque

Diocese of London

519-256-0506 x 2

claireroq@dol.ca

Anneke Smit

University of Windsor
Faculty of Law

519-253-3000 x
3971

asmit@uwindsor.ca

Gemma Smyth

University of Windsor
Faculty of Law

519-253-3000 x
2967

Gemma.smyth@uwindsor.ca

Michelle Suchiu

WE LIP

226-674-3220 x

msuchiu@workforcewindsor
essex.com

Hugo Vega

YMCA

519-256-7330

hvega@ymcawo.ca

Sarah May
Garcia

LHIN

519-357-5677 x
3247

SarahMay.Garcia@lhins.on.
ca

APPENDICES:
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Item No. 8.1
Parks
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create tog ether”

REPORT #: C 143/2017
Author’s Contact:
Jan Wilson
CLT, Parks, Recreation and Culture,
and Facilities
519-253-2300 ext 2701
jwilson@citywindsor.ca

Report Date: 8/22/2017
Date to Council: 9/05/2017
Clerk’s File #: SR/12918

To: Mayor and Members of City Council
Subject: Central Park Tennis Courts - 2017 Enhanced Capital Budget Project

RECOMMENDATION:
THAT City Council AUTHORIZE Administration to proceed with the renovation of the
Central Park Tennis Courts for a cost of up to $100,000 inclusive of unrecoverable HST;
and further
THAT the award of the project be PRE-APPROVED, subject to being within the
allocated budget, and the Chief Administrative Officer and City Clerk BE AUTHORIZED
to sign the agreement, in form satisfactory to the City Solicitor, financial content to the
City Treasurer and technical content to the Corporate Leader of Parks, Recreation &
Culture, and Facilities; and further
THAT Administration REPORT BACK to City Council through a Communication Report
on the final costs associated with the project.

EXECUTIVE SUMMARY:
N/A
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BACKGROUND:
On January 23, 2017, City Council approved the 2017 Capital Budget of which there
were $10M in enhanced funds set aside for capital budget works. Prior to the
placeholders being approved, the stipulation in B56/2017 indicates that reports are to be
prepared for Council’s consideration prior to the funds being allocated. As such, this
report requests the approval of the Central Park Tennis Courts Renovations Project in
the amount of up to $100,000 inclusive of HST.

DISCUSSION:
The Central Park Tennis Courts consists of 4 courts that were originally constructed in
the 1970’s. The courts have had various upgrades over the years however are
extensively used and are experiencing wear and tear including cracking throughout.
The Parks Department has sourced a product, Sports Court Tiles that can be laid over
top of the existing asphalt surface. The tiles are very durable and have been used at a
similar facility in Jackson Park, installed over 10 years ago and are still in great
condition.
Other park improvements including fencing replacement and concrete work will
accompany this project and be executed through other existing funding sources in order
to finalize the project.

RISK ANALYSIS:
Minimal normal risks associated with any small capital project. Completion of the project
will mitigate the high risk of continued degradation of the facilities.

FINANCIAL MATTERS:
As per B56/2017, this project was identified in the “Proposed 2017 Enhanced Capital
Budget” presented to Council on January 23, 2017. Council should note that given the
funding for the 2017 Enhanced Capital Budget is not available until 2021, temporary
financing costs will apply should the work commence now and reduce the funding
available for the work.
Current pricing has been obtained for similar projects with sports court tiles. It is
therefore estimated that the Central Park Tennis Court project will be approximately
$100,000 inclusive of HST.
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In addition, other park improvements including fencing replacement and concrete work
will accompany this project and be executed through other existing funding sources in
the Parks Department in order to achieve cost synergies and complement the work on
the tennis courts.

CONSULTATIONS:
Manager of Parks Development
Financial Planning Administrator
Manger of Capital Budget & Reserves
Manager of Parks Operations
Corporate Leader of Parks, Recreation & Culture and Facilities

CONCLUSION:
This report requests Council approval of $100,000 in placeholder funds necessary to
plan and complete work related to Central Park tennis court upgrades; provides
approval to proceed with procurement; and gives authority to sign the necessary
agreements to undertake the work.

PLANNING ACT MATTERS:
N/A

APPROVALS:
Name

Title

Victor Ferranti

Manager, Capital Budget and Reserves

Mark Friel

Financial Planning Administrator, Parks

Heidi Baillargeon

Acting Manager Parks Development

Jan Wilson

Corporate Leader Parks, Recreation &
Culture and Facilities
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Name

Title

Tony Ardovini

(A) City Treasurer/Chief Financial Officer

Onorio Colucci

Chief Administrative Officer

NOTIFICATIONS:
Name

Address

Email

APPENDICES:
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Item No. 8.2
Environment, Transportation & Public Safety Standing Committee
Meeting Held June 28, 2017

Renaming of Two City Parks---Wards 7 and 9
Moved by: Councillor Holt
Seconded by: Councillor Francis
Decision Number: ETPS 512
THAT, in accordance with CR7/2016 and consistent with the City’s Naming/Renaming
Or Dedicating of Municipal Property, Buildings and Park Elements Policy, Council
APPROVE the City Park property designated within the Little River Corridor be named
“Little River Dragonfly Park”; and,
THAT consistent with the City’s Naming/Renaming Or Dedicating of Municipal Property,
Buildings and Park Elements Policy that Council APPROVE the renaming of the park
currently known as “Lakeshore Woods Park” to “Banwell Park”; and,
THAT the necessary signage and hardware and other notification material required as a
result of naming “Little River Dragonfly Park” and renaming “Banwell Park” BE
CHARGED to Account 001-2950-2329-02573-0281061
Carried.

Report No.: S 93/2017
Clerk’s File No: SR2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same. Administration submitting the attached memo dated August 22, 2017 as
additional information.
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Parks
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 93/2017
Author’s Contact:
Mike Clement
Manager, Parks Development
519-253-2300 x2736
mclement@citywindsor.ca

Report Date: 5/30/2017
Date to Council: 6/28/2017
Clerk’s File #: SR2017

To: Mayor and Members of City Council
Subject: Renaming of Two City Parks---Wards 7 and 9

RECOMMENDATION:
THAT, in accordance with CR7/2016 and consistent with the City’s
Naming/Renaming Or Dedicating of Municipal Property, Buildings and Park
Elements Policy Council APPROVE the City Park property designated within the
Little River Corridor be named “Little River Dragonfly Park”; and
THAT consistent with the City’s Naming/Renaming Or Dedicating of Municipal
Property, Buildings and Park Elements Policy that Council APPROVE the
renaming of the park currently known as “Lakeshore Woods Park” to “Banwell
Park”; and
THAT the necessary signage and hardware and other notification material
required as a result of naming “Little River Dragonfly Park” and renaming
“Banwell Park” BE CHARGED to Account 001-2950-2329-02573-0281061

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
This report seeks Council Approval to rename two City parks in accordance with the
City’s Naming/Renaming or Dedicating of Municipal Property, Buildings and Park
Elements policy.
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DISCUSSION:
Little River Dragonfly Park
The segment of Little River identified in Appendix A is a successional natural heritage
feature supporting ecological function. It was recognized as a City park via CR7/2016
and will be managed as a natural heritage park similar to those currently in the City park
inventory (Ojibway, Black Oaks, Herb Gray). This site is unique to current City park
holdings in that it is exclusively a river valley / flood plain affording some topographic
changes uncommon to our geography.
It is suggested that the name of this park be “Little River Dragonfly Park” as such a
name would reflect this parks’ ecological importance within our park inventory. A letter
has been received from the Little River Enhancement Group (Lil’ Reg), whose logo
includes a dragon fly, requesting the name Little River Dragonfly Park. Attached as
Appendix D is the request from the Lil’ Reg, including their extensive involvement in the
ongoing clean-up and enhancement of the area. Administration has no objection to the
request.

Lakeshore Woods to Banwell Park
The land for Lakeshore Woods was purchased by the City from a developer in 1997.
The area contains two woodlots and contains two trails through these woodlots.
Lakeshore Woods is currently under development but currently offers an Accessible
Playground, Basketball, Ultimate Frisbee and Walking Trails.
The name “Lakeshore Woods” is somewhat confusing to residents as it is often
associated with the Town of Lakeshore as it is similarly named. Area residents refer to
it as “Banwell Park” due the main entrance being located at 1415 Banwell Road
between Firgrove Drive and Little River Boulevard.
Renaming the park to “Banwell Park” would aid in the geographical identification of the
property. This could be especially important in an emergency response situation. In
addition, the name would make sense to area visitors and residents alike as it is based
on its physical location.

RISK ANALYSIS:
Confusion to residents in the short term may occur but long-term the naming/renaming
of these two parks does not present an identifiable risk to the Corporation.
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FINANCIAL MATTERS:
The only known financial expense with the naming/ renaming of the two identified parks
are with respect to installing standard Park Identification and Parks by-law signage.
The updating of records and other places where appropriate will occur over time and do
not have a cost associated with the naming/renaming.
If Council approves the recommendations contained in this report, the one-time cost of
signage and associated hardware for both parks are estimated to be approximately
$2,000 plus HST which will be charged to the Parks Maintenance Account (001-29505407-10291-0280601). This expense has not been included in the 2017 operating
budget however management of the Parks department will mitigate this additional cost
within the operational activities throughout the remaining year.

CONSULTATIONS:
Financial Planning Administrator, Parks

CONCLUSION:
This report seeks Council’s Approval to name/rename the two parks noted in the report
above. Renaming these parks is consistent with the City’s Naming/Renaming or
Dedicating of Municipal Property, Buildings and Park Elements Policy.

PLANNING ACT MATTERS:
N/A

APPROVALS:

Name

Title

Mike Clement

Manager, Parks Development

Jan Wilson

Corporate Leader of Parks, Recreation,
Culture and Facilities
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Name

Title

Mark Friel

FPA, Facilities

Joe Mancina

City Treasurer

Onorio Colucci

CAO

NOTIFICATIONS:
Name

Address

Email

APPENDICES:
1 Appendix A - Map of Dragonfly Park
2 Appendix B - Map of Lakeshore Woods Park
3 Appendix C: Naming/Renaming or Dedicating of Municipal Property, Buildings and
Park Elements
4 Appendix D – Request from Little River Enhancement Group
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Appendix A – Map of Dragon Fly Park
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Appendix B – Map of Lakeshore Woods Park
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THE CORPORATION OF THE CITY OF WINDSOR

POLICY
Community and Protective
Services

Service
Area:
Departments:
Division:

Subject:

Municipal

Policy No.:
Approval Date:
Approved By: CR144/2007
Effective Date:

Naming/Renaming Or Dedicating
Of Municipal Property, Buildings Procedure
Ref.:
And Park Elements
Pages:

Replaces:
Date:

1.

POLICY
1.1 The Naming/Renaming or Dedicating of Municipal Property, Buildings and
Park Elements are important for public awareness, promotion and emergency
access. In order to ensure fairness and consistency, naming/renaming or
dedicating of municipal property, buildings and park elements will be named
according to the following principles:
Aid in the geographical identification of the municipal property,
Buildings and Park elements to assist in emergency response
situations.
Maintain long-standing local area identification
Understandable to the majority of Windsorites
Give a sense of place, continuity, and belonging and celebrate
distinguishing characteristics and uniqueness of Windsor
Unique, avoiding confusion, name duplication and similar
sounding names
Not discriminatory, derogatory or political in nature
Municipal property Buildings and Park amenities will not be
named after elected officials currently in office
Where a street is named for a person, the adjacent municipal
facility/property or park may not necessarily be named for the
person
Corporate names will not be used unless a significant financial or
other contribution has been made to the City. See section 1.8
below.
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1.2 In keeping with the above principles, administration will recommend to
Council which of the following criteria will be used to naming/renaming or
dedicating of municipal property, buildings and park elements
a) Geographic location (i.e.) major road, City district
b) A group or individual who has contributed towards the development of
the
City of Windsor
c) Purchased naming rights through a competitive process.
1.3 In the case of commemorative or individual naming the following factors will
be considered:
The contribution the group or individual has made to the public life
and the well being of the City of Windsor
o Must be perceived as a role model and open to close scrutiny
relative to their character, integrity and values
o Community involvement must be outstanding and renowned
o The involvement will have had a dramatic influence/impact on
the City/residents over an extended period of time
o Contribution including length of service, level of commitment,
level of responsibility assumed must be extraordinary
o Have they earned national/international acclaim?
o In the case of financial gifts, has the donor participated in a
large one-time campaign that consumed a minimum of 3-5
years in support of a public venue, or participated in a
fundraising campaign in support of a public venue (3040years/lifetime service)?
o In the case of service clubs, have they contributed through
public service activities in Windsor over multi-years (e.g. 3040 years)?
1.4 All discussions of naming/renaming or dedicating of municipal property,
buildings and park elements will be considered initially at a closed meeting,
for the purpose of gaining approval in principle of the majority of Council. In
general City administration will bring forward a report for Council containing
background information pertinent to one or more suggested names.
1.5 Final decision will be made by Council at a closed meeting and reported
publicly at the appropriate time.
1.6 Council retains the right to change any name at any time without notice.
1.7 In the case of purchased naming rights the following additional considerations
will apply:
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2.

The significance of the contribution made relative to the construction
and/or operating costs of the item being named
The significance of the contribution relative to the market valuation of
the naming opportunity
Results of a value assessment
The benefits to and obligations of both the purchaser and the City
The duration of the naming including a specific sunset clause
associated with the length of time that the name will be used
Whether the naming agreement can be renewed if a further gift or
sponsorship is received
Demonstrated public support for the sale of naming rights of the
facility
PURPOSE

3.

2.1 The purpose of the policy is to ensure consistency and fairness in the
naming/renaming or dedicating of municipal property, buildings and park
elements.
SCOPE
3.1 This policy applies to all naming/renaming or dedicating of municipal
property, buildings and park elements under the jurisdiction of the City of
Windsor.

4.

RESPONSIBILITY
4.1 Administration is responsible for providing Council with recommendations
with regard to the naming/renaming or dedicating of municipal property,
buildings and park elements.
4.2 In all cases the Administration will coordinate naming to ensure fairness and
consistency.

5.

RECORDS, FORMS AND ATTACHMENTS
Records pertaining to the naming/renaming or dedicating of municipal property,
buildings and park elements will be retained according to the Records Retention
By-law 12599.

6.

DEFINITIONS
“Asset analysis” is a comprehensive look at the asset’s overall value as it relates
to corporate sponsorship or naming opportunities.
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“Commemorative” naming is usually bestowed to honour an individual. Streets
and parks are often named in this way. This honour is not usually negotiated for a
fee.
“Individual” naming is generally negotiated as recognition for a donor of funds.
It can be commemorative, in the sense that it honours an individual, except there
is usually a financial transaction involved.
“Corporate” naming is generally negotiated for a specific fee and time period. In
addition to recognition on the building, which may include the corporate name
and/or logo, the company may receive other marketing or public relations benefits
as part of the agreement.
“Naming rights” is the right to name a piece of tangible property or an event in
exchange for financial considerations, documented in an agreement signed by all
parties.
“Municipal property, buildings and park elements” include City-owned
buildings, rooms and elements within those buildings, parks and elements of
parks including walkways, bicycle paths, fountains, squares, gardens, landscape
features, bridges, etc.
“Value assessment” is a determination of the true value that a sponsor will
receive as a purchaser of specified naming rights and may include tangible and
intangible benefits.
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Item No. 8.3
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

Rezoning - City of Windsor
Z-016/16 ZNG/4968 - City Wide

-

Housekeeping

Amendment

2016-3

-

Moved by: Councillor Holt
Seconded by: Member Gyemi
Decision Number: PHED 494
THAT Zoning By-law 8600 BE AMENDED on the following basis:
1.

THAT Section 3 be deleted and replaced with a new Section 3, attached as
Appendix A to Report # S 139/2017; and,

2.

THAT Section 5.2.30.1 be deleted and replaced with the following:
“.1

3.

A communications antenna in any front yard. [ZNG/4968]”; and,

THAT clauses .1 and .2 of Section 5.10.9 be deleted and replaced with the
following:
“.1

For an accessory building with a flat roof, a roof having a slope of less than
20.0 degrees, or a roof with at least two contiguous slopes where the
lowest slope is greater than the uppermost slope, the maximum building
height shall be 3.0 metres from grade. [ZNG/4968]

.2

For an accessory building with a roof other than described in Section
5.10.9.1, the maximum building height shall be 5.50 metres from grade.
[ZNG/4968]”

Carried.
Councillor Marra was absent at the time the vote was taken on this matter.
Report No.: S 139/2017
Clerk’s File No: ZB/12901
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 139/2017
Author’s Contact:
Adam Szymczak
Senior Planner
519-255-6543 ext 6250
aszymczak@citywindsor.ca

Report Date: 7/25/2017
Date to Council: 8/21/2017
Clerk’s File #: ZB/12901

To: Mayor and Members of City Council
Subject: Rezoning - City of Windsor - Housekeeping Amendment 2016-3 Z-016/16 ZNG/4968 - City Wide

RECOMMENDATION:
That Zoning By-law 8600 BE AMENDED on the following basis:
1.

That Section 3 be deleted and replaced with a new Section 3, attached as
Appendix A to Report # S 139/2017

2.

That Section 5.2.30.1 be deleted and replaced with the following:
“.1

3.

A communications antenna in any front yard. [ZNG/4968]”

That clauses .1 and .2 of Section 5.10.9 be deleted and replaced with the
following:
“.1

For an accessory building with a flat roof, a roof having a slope of less than 20.0
degrees, or a roof with at least two contiguous slopes where the lowest slope is
greater than the uppermost slope, the maximum building height shall be 3.0
metres from grade. [ZNG/4968]

.2

For an accessory building with a roof other than described in Section 5.10.9.1, the
maximum building height shall be 5.50 metres from grade. [ZNG/4968]”

EXECUTIVE SUMMARY:
N/A
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BACKGROUND:
Planning and Building Services receives feedback and comments on the interpretation
and operation of the Zoning By-laws from municipal staff, residents, property owners,
developers and other interested parties. This feedback is reviewed to determine if
revisions and corrections are required to ensure consistent interpretation and the
efficient operation of the Zoning By-laws.

DISCUSSION:
RECOMMENDATION 1 - Definitions
This recommendation deletes and replaces Section 3 – Definitions (see Appendix A).
New terms and their definitions are being added (see Appendix B for the list of new
terms and definitions) and existing terms and definitions are being revised (see
Appendix C for the list of revised terms and definitions). These changes are being made
ahead of forthcoming revisions to the zoning districts. Appendix D contains excerpts
from the current Zoning By-law 8600 for reference purposes.

NEW DEFINITIONS
These terms either appear in the zoning by-law but are not defined or are new
additions. Creating definitions will minimize any ambiguity regarding what the terms
mean. New terms are being added in advance of forthcoming changes to the zoning
districts or to fill gaps in the operation of the by-law. See Appendix B for a list of
definitions being added to the by-law.
Ambulance Service – In addition to a dispatch service, the definition allows for the
maintenance and storage of ambulance and other vehicles related to the provision of
medical care and transport of patients. It also allows a retail store for medical
equipment and supplies and an outdoor storage yard.
An ambulance service operated by a public authority, such as Essex-Windsor EMS,
is permitted anywhere in the City of Windsor per Section 5.8.1 and subject to the
provisions of the zoning district where the operation is located.
Bowling Alley – Appears as a use in the place of entertainment & recreation definition.
Allows for a games arcade and the rental, repair or sale of bowling-related goods
and services.
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Cemetery – Refers to the definition in the Funeral, Burial and Cremation Services Act:
“cemetery” means,
(a) land that has been established as a cemetery under this Act, a private Act
or a predecessor of one of them that related to cemeteries, or
(b) land that was recognized by the registrar as a cemetery under a
predecessor of this Act that related to cemeteries,
and includes,
(c) land that, in the prescribed circumstances, has been otherwise set aside
for the interment of human remains, and
(d) a mausoleum or columbarium intended for the interment of human
remains;
College – Refers to any college of applied arts and technology established under any
Provincial Act and also includes any organization federated or affiliated with a
college. It does not include a private careers college, which is defined as a
“Commercial School”.
Crematorium – Refers to the definition in the Funeral, Burial and Cremation Services
Act:
“crematorium” means a building that is fitted with appliances for the purpose
of cremating human remains and that has been approved as a crematorium
or established as a crematorium in accordance with the requirements of this
Act or a predecessor of it and includes everything necessarily incidental and
ancillary to that purpose;
Elementary School – Currently listed as a use in Table 24.20.5.1 Required Parking
Spaces but is undefined. Refers to the definition in the Education Act:
“elementary school” means a school in which instruction is given in some or
all of the primary division, junior division and intermediate division but not in
the senior division;
The primary division consists of Junior Kindergarten to Grade 3, the junior division
consists of Grades 4 to 6 and the intermediate division consists of Grades 7 to 10. A
middle school consisting of only Grades 7 and 8 is considered an elementary school.
Equipment Rental Shop – Currently appears as “Machinery, tool or equipment rental
agency” in the By-law but is undefined. Name has been simplified. Allows for the
lease, rental or sale of various equipment, machinery or tools, and their
maintenance, repair and service. It does not include the sale, lease or rental of an
automobile.

Page 4 of 10
COUNCIL MEETING - September 5, 2017
Page 91 of 291

Forestry Use – Based on the Forestry Use definition in Zoning By-law 85-18.
Funeral Establishment – Currently appears as “Funeral Home” in the By-law but is
undefined. Refers to the definition in the Funeral, Burial and Cremation Services Act:
“funeral establishment” means premises established for the purpose of
temporarily placing dead human bodies, and in prescribed circumstances
cremated human remains, so that persons may attend and pay their respects;
Proposed definition also allows for a casket retailing business and a crematorium in
combination with a funeral establishment.
Gaming Facility – Refers to a building such as Caesars Windsor or the former slots at
the Windsor Raceway. Clarifies that certain uses are not a “Gaming Facility”.
Golf Course – In addition to a golf course, includes a club house, driving range or a
miniature golf course.
Greenhouse – Refers to a structure used exclusively for the growing or storage of
various plants.
Market Garden – Refers to the road side produce stands typically found in the former
Sandwich South lands south of Windsor Airport.
Mausoleum - Refers to the definition in the Funeral, Burial and Cremation Services Act:
““mausoleum” means a structure, other than a columbarium, used as a place for
the interment of human remains in tombs, crypts or compartments”
Medical Appliance Facility – Currently appears as “medical, optical or dental
laboratory” in the by-law but is undefined. This is an industrial use that manufactures
or assembles medical, dental or ophthalmic appliances. It does not refer to a lab
where the diagnosis of patients occurs such as an x-ray, ultrasound or blood work,
which is a medical office per the By-law.
Museum – Also permits an “art gallery”, an “exhibition hall” or a “theatre” in combination
with a museum.
Nursery – Refers to premises where various plants are grown or stored and includes
the sale of related ancillary goods. A tree farm is a nursery.
Print Shop – Appears as a permitted use in several zoning districts but is undefined.
Refers to a building used to provide a range of printing and accessory uses to the
general public at the retail level. Local examples include the UPS Store, Allegra and
Minuteman Press.
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Public Library – Currently appears as “Library” in Table 24.20.5.1 Required Parking
Spaces but is undefined. Includes the traditional service of circulating items, but also
includes meeting room, classroom, an innovation station or hub, self-publishing
service or training facility. Clarifies that a library that is part of a private
establishment or a school is not a public library.
Research and Development Facility – Currently appears as “Scientific Laboratory”
and “Research Facility” in the By-law. Does not include the manufacture or sale of
products except as incidental to the “Research and Development Facility”.
Secondary School – Currently listed as a use in Table 24.20.5.1 Required Parking
Spaces. Refers to the definition in the Education Act:
““secondary school” means a school in which instruction is given in some or
all of the last two years of the intermediate division and the senior division”
The last two years of intermediate division are Grade 9 and 10, and the senior
division is Grade 11 and 12. A middle school with Grades 9 and 10 would be
considered a secondary school, even if it has Grades 7 and/or 8.
Storm Water Management Facility – Refers to an area designed to handle storm runoff. It does not include the handling of sanitary wastewater.
Student Residence – Currently listed as “College Student Residence” and “University
Student Residence” in Table 24.20.5.1 Required Parking Spaces but is undefined.
This merges the two uses into a single use. It also includes common rooms and
cooking and dining facilities.
Towing Facility – Refers to both the services of a towing operation and the outdoor
storage of vehicles, trailers and goods towed or hauled to the “Towing Facility”.
Towing Service – Refers to the services of a towing operation. It does NOT include
outdoor storage of vehicles, trailers or goods towed or hauled to the “Towing
Service”. The parking of vehicles and the storage of equipment related to the
operation of the towing service, such as a tow truck and other service vehicles or
equipment, is permitted.
University – Refers to any university established under any Provincial Act or a Royal
Charter and includes any organization federated or affiliated with a university.

AMENDED DEFINITIONS
These definitions exist in Zoning By-law 8600 and are being revised to clarify certain
issues or correct errors. See Appendix C for the full list of definitions being revised.
Appendix D contains the current versions of these definitions.
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Agricultural Use – Takes elements from the Agricultural Use definition in Zoning Bylaw 85-18 and expands the current agricultural use definition.
Automobile Repair Garage – Change from “collision shop” to “automobile collision
shop” in last sentence.
Basement – Change “storey” to “any part of a building” to be consistent with the
definition of cellar.
Bingo Hall – Clarifies that a games arcade or gaming facility is not a bingo hall.
Building Height – Removes the undefined term “mansard roof” and replaces it with a
generic wording of a roof with at least two contiguous slopes where the lowest slope
is greater than the uppermost slope. Eliminates different interpretations of the term
“mansard roof”.
Commercial School – Adds “private careers college” as a permitted use.
Facility – The Planning Department is recommending that this definition be deleted to
avoid confusion where the word is used in a defined term such as Residential Care
Facility or Self-Storage Facility. Currently, “facility” represents a short-form for the
term “building or structure” within a definition and is only used in one other definition,
Micro-brewery.
The term facility will be deleted from Section 3.1.20, Section 3.10 and the following
definitions: Existing, Use and Main Use.
In the Micro-brewery definition, “facility” will be replaced with “building or structure”.
In Motor Vehicle Dealership the phrase “facility to wash a motor vehicle” will be
replaced with “washing of a motor vehicle”.
Games Arcade – Clarifies that a billiard hall, bingo hall or gaming facility is not a games
arcade.
Habitable Room Window – Deletes the list of rooms that qualify as a habitable room
and replaces it with action based phrasing: “room or area designed for living,
sleeping, eating or food preparation”. Avoids the issue where a room is labelled or
called something other than the list of rooms in the current definition.
Medical Office – Adds pharmacy as a permitted accessory use. Clarifies that an
ambulance service, medical appliance facility or veterinary office is not a medical
office.
Natural Heritage Area – Expands definition to include lands with certain designations
in the Official Plan and any federal or provincial designated areas.
Outdoor Market – Clarifies that a market garden is not an outdoor market. Outdoor
markets are only permitted in a Business Improvement Area.
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Personal Service Shop – Replaces the table of uses with a generic definition that
allows for personal care treatment or grooming of a person or a pet, including body
modification (e.g. piercing, tattoo parlour), the maintenance or repair of a wardrobe
item and other specific personal services. Allows for flexibility when a personal
service is not specifically listed.
Public Hall – Replaces the long list of types of events or activities permitted with a
generic statement: “a building used as a main use on a temporary basis for
scheduled activities, events, functions or gatherings”.
Restaurant – Change “premises” to “building” to clarify that food trucks and other
mobile food vendors are not a restaurant.
School – Replaces “institution” with “premises” and replaces “school board” with “a
district school board or a school authority” as defined in the Education Act. Clarifies
that it does not include a commercial school.
Self-Storage Facility – Clarifies that a “warehouse” is not a “self-storage facility”.
Theatre – Clarifies that an “adult entertainment parlour” is not a “theatre”.
Warehouse – Clarifies that a “self-storage facility” is not a “warehouse”.

OTHER REVISIONS
Added abbreviations for hectare (ha), kilogram (kg) and millimetre (mm) to Section
3.1.50
RECOMMENDATION 2 – Section 5.2.30.1 – Communications Antenna Prohibition
‘Cord cutting’, the process of cancelling a cable or satellite television subscription, is
becoming more frequent. A cord cutter will sometimes replace their television
subscriptions with Internet-only streaming services or by installing an antenna to receive
over-the-air (OTA) High Definition TV (HDTV) signals from local television stations.
These OTA signals are free to receive and are sometimes of better video quality than
cable or satellite. There is a resurgence is installing TV antennas to receive these
signals. Currently, Section 5.2.30.1 prohibits a communications antenna in any required
side yard or required front yard. There are situations where an antenna in the side yard
rather than the rear yard is preferable from an aesthetics or operational point-of-view.
These antennas would be less than 15 metres in height.
The Planning Department is recommending that the prohibition on communications
antenna in a required side yard be removed, and that for aesthetics purposes the
prohibition be expanded to the whole front yard, not just that portion of the front yard
required by the by-law.
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RECOMMENDATION 3 – Section 5.10.9 – Accessory Building – Maximum Building
Height
A change is required to Section 5.10.9.1 to be consistent with the change in clause 1 of
the Building height definition regarding the replacement of the term “mansard roof” with
the general description of a roof with at least two contiguous slopes. Also propose
rearranging the words of Sections 5.10.9.1 and 5.10.9.2 so that the building type – an
accessory building – is mentioned first to improve readability.

RISK ANALYSIS:
N/A

FINANCIAL MATTERS:
N/A

CONSULTATIONS:
Departments and Agencies
Planning and Building Services receives feedback from Planning and Building staff,
other municipal departments, external agencies and the general public regarding the
administration and interpretation of the Zoning By-laws. The proposed amendments
were circulated to staff in the Planning and Building Department and the Legal
Department for review and comment.
Public Notice
Notice as required by the Planning Act was advertised in the Windsor Star.
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CONCLUSION:
Housekeeping Amendment 2016-3 responds to concerns and issues raised by staff,
residents and customers regarding the application of Zoning By-law 8600. It also
corrects and simplifies certain provisions to avoid ambiguity and/or interpretation issues.
The proposed amendments constitute good planning.

PLANNING ACT MATTERS:
Adam Szymczak, MCIP, RPP
Senior Planner
I concur with the above comments and opinion of the Registered Professional Planner.
Don Wilson, MCIP, RPP
Manager of Development Applications

Thom Hunt, MCIP, RPP
City Planner

I am not a registered Planner and have reviewed as a Corporate Team Leader
SAH

OC

APPROVALS:
Name

Title

Adam Szymczak

Senior Planner

Don Wilson

Manager of Development Application

Thom Hunt

City Planner

Wira Vendrasco

Deputy City Solicitor

Shelby Askin Hager

City Solicitor

Onorio Colucci

Chief Administrative Officer

NOTIFICATIONS:
Name

Address

Email

None

APPENDICES:
1 Appendix A - Section 3 - Definitions
2 Appendix B - List of New Definitions
3 Appendix C - List of Revised Definitions
4 Appendix D - Excerpts from Zoning By-law 8600
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Page 3.1

APPENDIX A
SECTION 3 – DEFINITIONS
(ADDED by B/L 177-2016, Dec 28/2016; DELETED & REPLACED by B/L) [ZNG/4629]

3.1

GENERAL PROVISIONS

3.1.1

The word “regulation” means “provision”.

3.1.5

The word “average” means the arithmetic mean.

3.1.10

Terms used in the singular may also mean the plural and vice versa, except "one" or "1"
always means the singular;

3.1.20

Any reference to a building, lot, premises or structure includes the whole, or part of the,
building, lot, premises or structure.

3.1.25

Any reference in this by-law to all or any part of any act, by-law, regulation or statute
shall, unless otherwise specifically stated, be a reference to that act, by-law, regulation or
statute or the relevant part thereof, as amended, substituted, replaced or re-enacted from
time to time.

3.1.50

Abbreviations:

3.10

%
BIA or B.I.A.
cm
GFA or G.F.A.
ha
kg
m
mm
sq. m. or m2

percent
business improvement area
centimetre
gross floor area
hectare
kilogram
metre
millimetre
square metre

DEFINITIONS

A

B

Access Area
Adult Entertainment Parlour
Airport Operating Area
Ambulance Service
Amenity Area
Architectural Feature
Art Gallery
Automatic Car Wash
Automobile
Automobile Collision Shop
Automobile Detailing Service
Automobile Repair Garage
Automobile Sales Lot

Bake Shop
Bakery
Basement
Billiard Hall
Bingo Hall
Bowling Alley
Building
Accessory Building
Combined Use Building
Main Building
Building Height
Building Materials Recycling Store
Building Setback
Business Improvement Area
Business Office

City of Windsor
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C

D

Car Wash Automatic
Car Wash Coin-operated
Carnival
Carport
Cellar
Cemetery
Central Business District
Chief Building Official
Child Care Centre
Church
Church Hall
City of Windsor
Club
Coin-operated Car Wash
Collision Shop
Commercial Centre Major
Commercial Centre Minor
Commercial School
Community Garden
Confectionary
Conservation Authority
Detroit River Shoreline Floodprone Area
East of Little River Inland Floodplain
Development Control Area
Floodplain
Floodway
Freeboard
Inland Floodplain Development Control
Area
Lake St. Clair Shoreline Floodprone Area
Limit of Regulated Area (LORA)
Regulatory Erosion Standard
Regulatory Flood Standard
Top of Bank
Watercourse
West of Little River Inland Floodplain
Development Control Area
Construction
Contractor’s Office
Convenience Store
Correctional Institution
Crematorium

Day Nursery
Deck
Density
Drive-through Food Outlet
Drive-through Restaurant
Dwelling
Caretaker’s Residence
Convent or Monastery
Double Duplex Dwelling
Duplex Dwelling
Fraternity or Sorority House
Group Home
Lodging House
Mobile Home Dwelling
Multiple Dwelling
Religious Residence
Residential Care Facility
Semi-detached Dwelling
Shelter
Single Unit Dwelling
Stacked Dwelling
Student Residence
Townhome Dwelling
Dwelling Unit

City of Windsor
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E
Entertainment Lounge
Entertainment Lounge Area
Equipment Rental Shop
Erect
Exhibition Hall
Existing
F
Farmers’ Market
Financial Office
Floor Area
Gross Floor Area
Gross Floor Area Ratio
Net Floor Area
Food Convenience Store
Food Outlet – Drive-through
Food Outlet – Take-out
Funeral Establishment
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G
Games Arcade
Gaming Facility
Garage
Garden Centre
Gas Bar
General Salvage Operation
Golf Course
Grade
Greenhouse
Grocery Store
Ground

Section 3 – Definitions
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Minor Commercial Centre
Motel
Motor Vehicle
Motor Vehicle Dealership
Motor Vehicle Salvage Operation
Museum
N
N/A
Natural Heritage Area
No Limit
Noise Barrier Wall
Nursery

H
O
Habitable Room Window
Health Studio
Heavy Repair Shop
Highway
Alley
Street
Home Occupation
Hospital
Hotel
L
Landscaped Open Space
Light Repair Shop
Loading Space
Lot
Corner Lot
Interior Lot
Through Lot
Lot Area
Lot Coverage
Lot Depth
Lot Frontage
Lot Line
Exterior Lot Line
Front Lot Line
Interior Lot Line
Rear Lot Line
Side Lot Line
Lot Width
M

Office
Outdoor Market
P
Parking Area
Collector Aisle
Manoeuvering Aisle
Parking Aisle
Parking Garage
Access Ramp
Parking Space
Pawnshop
Person
Personal Service Shop
Pharmacy
Pit
Place of Entertainment and Recreation
Place of Worship
Porch
Premises
Print Shop
Private Home Day Care
Private Park
Professional Studio
Public Authority
Public Hall
Public Library
Public Park
Public Parking Area
Public Utility

Main Wall
Major Commercial Centre
Marina
Market Garden
Material Transfer Centre
Mausoleum
Maximum
May
Medical Appliance Facility
Medical Office
Micro-Brewery
Minimum
City of Windsor
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Q

U

Quarry
Quonset Hut

Use
Accessory Use
Agricultural Use
Ancillary Use
Forestry Use
Industrial Use
Main Use

R
Railway
Recreational Vehicle
Refuse Bin
Repair Shop - Heavy
Repair Shop - Light
Required
Research and Development Facility
Restaurant
Restaurant with Drive-Through
Retail Store

Page 3.4

V
Veterinary Clinic
Veterinary Office
W
Warehouse
Wholesale Store
Workshop

S
Salvage Operation
Scenery Loft
School
College
Elementary School
Secondary School
University
Screening Fence
Self-Storage Facility
Service Station
Shall
Shipping Container
Stacking Space
Storey
Storm Water Management Facility
Structure
Sunroom
Swimming Pool
T

Y
Yard
Exterior Side Yard
Front Yard
Landscaped Open Space Yard
Outdoor Storage Yard
Rear Yard
Required Yard
Side Yard
Z
Zoning District
Commercial District
Development Reserve District
Green District
Industrial District
Institutional District
Residential District

Take-out Food Outlet
Temporary Outdoor Vendor’s Site
Theatre
Tourist Home
Towing Facility
Towing Service
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A
ACCESS AREA means a driveway that connects any one or more of the following to a
highway: building; outdoor storage yard; parking area; structure.
ADULT ENTERTAINMENT PARLOUR means a building in which is provided in
pursuance of a trade, calling, business or occupation, services appealing to or
services designed to appeal to erotic or sexual appetites or inclinations.
For the purposes of this subsection, the following shall apply:
PROVIDED means furnished, performed, solicited or given such services;
SERVICES means activities, performances, exhibitions, viewings and encounters;
SERVICES APPEALING TO OR SERVICES DESIGNED TO APPEAL TO
EROTIC OR SEXUAL APPETITES OR INCLINATIONS means the
following:
1.

2.

Services of which a principal feature or characteristic is the nudity or
partial nudity of any person. For the purposes of this provision,
PARTIAL NUDITY shall mean less than completely and opaquely
covered:
.1

Human genitals or human pubic region;

.2

Human buttocks; or

.3

The human breast below a point immediately above the top of the
areola.

Services in respect of which the word "nude", "naked", "topless",
"bottomless", "sexy" or any word of any picture, symbol or
representation having like meaning or implication is used in any
advertisement.

AIRPORT OPERATING AREA means all lands subject to Windsor Airport Zoning
Regulations pursuant to Section 5.4 of the Aeronautics Act of Canada.
AMBULANCE SERVICE means premises used for the dispatch, maintenance or
storage of motor vehicles and equipment used to provide medical care and to
transport patients, and may include as an accessory use, a retail store for the lease,
rental or sale of medical equipment and supplies, and an outdoor storage yard. A
medical office is not an ambulance service.
AMENITY AREA means a landscaped open space yard or a recreational facility as an
accessory use to a dwelling or a dwelling unit located on the same lot.
ARCHITECTURAL FEATURE means the projection of belt courses, chimneys,
cornices, eaves, ledges, window sills and similar architectural features and
replacement residential exterior cladding.
ART GALLERY means a building where works of art, such as paintings, sculpture,
pottery, glass and weaving are displayed for public viewing.
AUTOMATIC CAR WASH means a car wash automatic.
AUTOMOBILE means a motor vehicle having a maximum gross weight of 3,000.0 kg.
It does not include a bus, combination truck or vehicle of the tractor trailer or semitrailer type, construction equipment, or farm tractor or any other motorized farm
implement.
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AUTOMOBILE COLLISION SHOP means a building used for any one or more of the
following automobile service and repair activities: body restoration and structural
reconstruction; painting and the application of body rust inhibitors; or general
refurbishing and reconditioning. It may include an automobile detailing service.
AUTOMOBILE DETAILING SERVICE means a building where one or more of the
following automobile services are provided: manual exterior dressing, polishing,
washing or waxing; fabric protection; interior cleaning, conditioning, shampooing
or vacuuming; minor cosmetic repairs, such as paint touch up or paintless dent
removal; paint protection; rust proofing; window tinting. A car wash automatic or
car wash coin-operated is not an automobile detailing service.
AUTOMOBILE REPAIR GARAGE means a building used for the adjustment,
maintenance or repair of an automobile and may include any of the following uses:
retail store for the sale of any automotive accessories, components, fluids,
lubricants or parts; automobile detailing service; car wash automatic; car wash
coin-operated. It does not include a automobile collision shop.
AUTOMOBILE SALES LOT means a premises used for the lease, rental or sale of an
automobile. It does not include an automobile detailing service or automobile
repair garage.

City of Windsor
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B
BAKE SHOP means a building used for the sale of bakery products and may include as
an accessory use a bakery provided that all products made in the bakery are sold
exclusively in the bake shop.
BAKERY means a building used for the production of any one or more of the following:
biscuits; breads; cakes; crackers; pastries; any other bakery products of which flour
or meal is the main ingredient.
BASEMENT means any part of a building, which is partially below grade, where the
vertical distance from the grade to the floor is equal to or less than the vertical
distance from the grade to the ceiling next above.
BILLIARD HALL means any building where a minimum of two of the following are
provided and maintained for public use: billiard table; pool table; bagatelle table;
any combination thereof.
BINGO HALL means a building used as a main use for the operation of a bingo lottery.
A games arcade, gaming facility or private park is not a bingo hall.
BOWLING ALLEY means a building where a minimum of two bowling lanes are
provided and maintained for public use, and may include as an accessory use, a
games arcade and the rental, repair or sale of bowling goods and services. It does
not include lawn bowling, bocce or any bowling-type game played outdoors.
BUILDING means a structure, consisting of a wall, roof and floor, or any one or more of
them, or a structural system serving the function thereof, including all the works,
fixtures and service systems appurtenant thereto, but does not include the following:
access area, collector aisle, driveway, parking aisle or parking space not in a parking
garage; fence; patio; sign as defined by the Windsor Sign By-law.
ACCESSORY BUILDING means a completely detached building used for an
accessory use of the lot.
COMBINED USE BUILDING means a building having, as main uses, at least one
dwelling unit and at least one non-residential use.
MAIN BUILDING means a building used for the main use of the lot and may also
include in combination therewith an accessory use subject to any applicable
provisions for an accessory use.
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BUILDING HEIGHT means:
1.

For any building with a flat roof, a roof having a slope of less than 20.0 degrees, or
a roof with at least two contiguous slopes, where the lowest slope is greater than the
uppermost slope, the vertical distance in metres between the grade and the highest
point of the roof.
Where a building height provision is expressed in storeys, the building height in
metres shall be the number of storeys permitted multiplied by 4.0 metres.
Example: If the minimum building height is 2 storeys and the maximum building
height is 3 storeys, multiplying 2 storeys by 4.0 m results in a minimum building
height of 8.0 m and multiplying 3 storeys by 4.0 m results in a maximum building
height of 12.0 m.

2.

For a main building with a roof other than that described in clause 1 of this
subsection, the vertical distance in metres between the grade and the mid-point
between the lowest eaves and the highest point of the roof.
Where building height is expressed in storeys, the minimum building height in
metres shall be the number of storeys required multiplied by 4.0 metres, and the
maximum building height in metres shall be the number of storeys permitted
multiplied by 4.0 metres plus an additional 2.0 metres for the roof.
Example: If the maximum building height is 2 storeys, multiplying 2 storeys by 4.0
metres plus 2.0 m for the roof, results in a maximum building height of 10.0 m.
Example: If the minimum building height is 2 storeys and the maximum building
height is 3 storeys, multiplying 2 storeys by 4.0 m results in a minimum building
height of 8.0 m and multiplying 3 storeys by 4.0 m plus 2.0 m for the roof results in
a maximum building height of 14.0 m.

3.

For an accessory building with a roof other than that described in clause 1 of this
subsection, the vertical distance in metres between the grade and the highest point
of the roof.

BUILDING MATERIALS RECYCLING STORE means premises used for the
collection, reconditioning, repackaging and sorting of salvaged buildings products
entirely within a building and a store for the sale of such products. Products are
stored entirely within a building, or where permitted by this by-law, in an outdoor
storage yard. A building materials recycling centre is a building materials recycling
store.
BUILDING SETBACK means the horizontal distance measured at right angles from a
lot line to the closest wall of any building or structure on the same lot.
BUSINESS IMPROVEMENT AREA means a geographically delineated area
designated by City of Windsor by-law as an improvement area for the purposes of
area beautification, maintenance and promotion under the direction of a board of
management.
BUSINESS OFFICE means an office of any one or more of the following: commercial
business; financial services including a bank, credit union, payday lender, savings
and loan office and trust company; government; industrial business; non-profit or
charitable organization; professional person. A financial office is a business office.
A medical office or veterinary office is not a business office.
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C
CAR WASH AUTOMATIC means premises where a motor vehicle is washed in whole
or in part automatically by programmed mechanical equipment. An automatic car
wash is a car wash automatic.
CAR WASH COIN-OPERATED means a premises where a motor vehicle is washed
manually with the aid of a high-pressure water hose controlled by a metered, coinoperated water dispensing system. A coin-operated car wash is a car wash coinoperated.
CARNIVAL means a lot temporarily used for the operation of mechanical rides and
games of skill or chance as a main use, and may also include as an accessory use:
refreshment and food stands; entertainment facilities.
CARPORT means an accessory building or part of a main building that covers a parking
space and that is completely open on at least two sides.
CELLAR means any part of a building where the vertical distance from the grade to the
floor is greater than the vertical distance from the grade to the ceiling next above.
CEMETERY means a cemetery as defined by the Funeral, Burial and Cremation
Services Act, S.O. 2002, Ch 33.
CENTRAL BUSINESS DISTRICT see Section 24.5.1
CHIEF BUILDING OFFICIAL means the Chief Building Official appointed under the
Building Code Act, 1992, S.O. 1992, c. 23.
CHILD CARE CENTRE means a child care centre as defined in the Child Care and
Early Years Act, 2014, S.O. 2014, c.11 Sched.1. A day nursery or day care is a child
care centre.
CHURCH means a place of worship.
CHURCH HALL means a place of worship.
CITY OF WINDSOR means The Corporation of the City of Windsor.
CLUB means a building used exclusively by a chartered non-profit organization for a
social, cultural, recreational, philanthropic or patriotic purpose.
COIN-OPERATED CAR WASH means a car wash coin-operated.
COLLISION SHOP means an automobile collision shop.
COMMERCIAL CENTRE MAJOR means a lot, outside of the central business
district, on which is located a building or a group of buildings which:
1.

has a minimum gross floor area of 1,000.0 m2;

2.

is intended for a mix of commercial uses;

3.

is occupied, as main uses, by a minimum of four individual self-contained
commercial establishments; and

4.

all commercial establishments share a common parking area.

A commercial centre major may be occupied by any combination of uses which are
permitted in the zoning district in which it is located, unless otherwise specifically
provided by this by-law.
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COMMERCIAL CENTRE MINOR means a lot, outside of the central business
district, on which is located a building or group of buildings which:
1.

has a gross floor area of less than 1,000.0 m2;

2.

is intended for a mix of commercial uses;

3.

is occupied, as main uses, by a minimum of three individual self-contained
commercial establishments; and

4.

all commercial establishments share a common parking area.

A commercial centre minor may be occupied by any combination of uses which is
permitted in the zoning district in which it is located, unless otherwise specifically
provided by this by-law.
COMMERCIAL SCHOOL means a building where instruction is given for hire and
includes a private career college as defined by the Private Careers Colleges Act,
S.O. 2005, Ch. 28.
COMMUNITY GARDEN means a single or common plot of land or land subdivided
into individual plots for the growing of fruits, vegetables or flowers collectively by
a group of people primarily for non-commercial purposes.
CONFECTIONARY means a building used for the production of confections. It may
include a retail store for the sale of confections produced in the confectionary. A
confectionary store is a confectionary.
CONSERVATION AUTHORITY means the Essex Region Conservation Authority, an
authority as defined in the Conservation Authorities Act, R.S.O 1990, c.C.27, as
amended, and regulates under Ontario Regulation 158/06 under the Conservation
Authorities Act.
DETROIT RIVER SHORELINE FLOODPRONE AREA means the area
impacted by the 1:100 year flood level, the 1:100 year wave run-up level,
wind setup and wind generated waves plus a 0.3 m increase in elevation for
freeboard. In addition, and within this area there are allowances for erosion
limits and effects of such things as ice and other coastal issues. The
Conservation Authority has jurisdiction for natural hazards covered in the
Conservation Authorities Act, R.S.O 1990 c.C.27, for any proposed
development in this area.
EAST OF LITTLE RIVER INLAND FLOODPLAIN DEVELOPMENT
CONTROL AREA means the lands identified as Floodplain Development
Control Area which are subject to the engineered regulatory flood standard
level of protection due to the flood control measures in place that are
associated with the Little River watercourse. This area contains both the flood
fringe and the floodway and is subject to the Conservation Authorities Act,
R.S.O 1990, c.C.27, permitting requirements in advance of development
proceeding.
FLOODPLAIN means the area below the 1:100 storm level or maximum observed
flood condition for the Essex Region watersheds as established by the
Conservation Authority. The flood fringe is a less hazardous part of the flood
plain and development and site alteration may be permitted in this area subject
to satisfying specific conditions.
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FLOODWAY means the area adjacent to a watercourse, other than the Lake St.
Clair, the Detroit River or a municipal drain, where flood depths and
velocities are generally greater than those experienced in the flood fringe. The
floodway represents the area required for the safe passage of flood flow and/or
the area where flood depths and/or velocities are considered to pose a threat to
life and/or property damage. The floodway comprises all lands within a
setback area measured inland from the top of channel bank; such setback shall
be determined by the Conservation Authority.
FREEBOARD means the 0.3 metre increase in elevation added to the applicable
regulatory flood standard as a measure of safety to address increased flood
risk due to vehicle/boat generated waves, ice jamming, etc.
INLAND FLOODPLAIN DEVELOPMENT CONTROL AREA means the
lands identified as Floodplain Development Control Area which are subject to
the regulatory flood standard level of protection (1:100 year or maximum
observed) and are adjacent to a watercourse. This area contains both the flood
fringe and the floodway and is subject to the Conservation Authorities Act,
R.S.O 1990, c.C.27, permitting requirements in advance of development
proceeding. The inland floodplain development control area is also known as
the general area within ERCA’s Limit of Regulated Area.
LAKE ST. CLAIR SHORELINE FLOODPRONE AREA means the area
impacted by the 1:100 year flood level, the 1:100 year wave run-up level,
wind setup and wind generated waves plus a 0.3 metre increase in elevation
for freeboard. In addition, and within this area there are allowances for
erosion limits and effects of such things as ice and other coastal issues. The
Conservation Authority has jurisdiction for natural hazards covered in the
Conservation Authorities Act, R.S.O 1990 c.C.27 for any proposed
development in this area.
LIMIT OF REGULATED AREA (LORA) means the area in which the
Conservation Authority has jurisdiction for hazard issues covered in Section
28 of the Conservation Authorities Act, R.S.O 1990, c.C.27.
REGULATORY EROSION STANDARD means the average annual rate of
recession extended over a one hundred year time frame. Where a stable slope
evaluation is necessary, three times the height of the slope/bluff may also be
applicable.
REGULATORY FLOOD STANDARD means the 1:100 year flood level plus the
appropriate added freeboard elevation, or the maximum observed flood
elevation plus the appropriate freeboard elevation, and/or engineered flood
standards.
TOP OF BANK means, when used with reference to a watercourse or municipal
drain, the highest elevation of land which ordinarily confines the waters of
such watercourse or municipal drain. In the case of a valley land feature, the
top of bank is identified as the break in slope point between the valley side
slope and the table land.
WATERCOURSE means an identifiable depression in the ground in which a flow
of water regularly or continuously occurs. This may include rivers, streams,
creeks, ditches, and municipal drains. Watercourses may be natural or they
may be human-made as the case with municipal drains.
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WEST OF LITTLE RIVER INLAND FLOODPLAIN DEVELOPMENT
CONTROL AREA means the lands identified as Floodplain Development
Control Area which are subject to the engineered regulatory flood standard
level of protection due to the flood control measures in place that are
associated with the Little River watercourse. This area contains both the flood
fringe and the floodway and is subject to the Conservation Authorities Act,
R.S.O 1990, c.C.27, permitting requirements in advance of development
proceeding.
CONSTRUCTION means production by means of any or more of the following
activities: designing, fabricating, assembly, testing or packaging, but not including
stamping, forging, casting moulding, smelting, refining or extruding of any metal or
metal product.
CONTRACTOR'S OFFICE means a combination business office and warehouse used
by a general building contractor or any of the following trade contractors: air
conditioning; cladding; deck; decorating; door; drywall; electrical; fencing;
flooring; glass; glazing; heating; insulation; landscaping; masonry; ornamental
metal; painting; plastering; plumbing; roofing; siding; swimming pool; ventilation;
window.
CONVENIENCE STORE means a building where a variety of both household and
grocery items are offered for sale primarily to serve the day-to-day, non comparison
shopping needs of residents of the surrounding neighbourhoods and that may
include accessory uses such as an automated banking machine or a postal or parcel
service.
CORRECTIONAL FACILITY means a correctional institution.
CORRECTIONAL INSTITUTION means a correctional institution established or
continued under the Ministry of Correctional Services Act, R.S.O. 1990, c. M.22.
A correctional centre, correctional complex, correctional facility, detention centre,
jail, place of correction, or place of detention is a correctional institution.
CREMATORIUM means a crematorium as defined by the Funeral, Burial and
Cremation Services Act, S.O. 2002, Ch. 33.
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DAY NURSERY means a child care centre.
DECK means a structure having a floor, open to the sky, and a supporting structure
below. It may include perimeter guardrails, fixed seating and vertical visual
screening. A patio or terrace is a deck.
DENSITY means a ratio expressed as the number of dwelling units per hectare and
indicates the number of dwelling units that may be erected or maintained per hectare
on a lot.
DRIVE-THROUGH FOOD OUTLET means a food outlet – drive-through.
DRIVE-THROUGH RESTAURANT means a restaurant with a drive-through.
DWELLING means a building or structure that is occupied for the purpose of human
habitation. A correctional institution, hotel, motor home, recreational vehicle, tent
trailer or travel trailer is not a dwelling.
CARETAKER'S RESIDENCE means one dwelling unit which is an accessory
use to a non-residential main use and is used for the accommodation of one
person for the care and protection of the premises.
CONVENT OR MONASTERY means a religious residence.
DOUBLE DUPLEX DWELLING means one dwelling divided into four dwelling
units by vertically attaching two duplex dwellings with no direct internal
connection between the dwelling units.
DUPLEX DWELLING means one dwelling divided horizontally into two dwelling
units with no direct internal connection between the dwelling units.
FRATERNITY OR SORORITY HOUSE means a dwelling used exclusively for
the accommodation of students of a college or university who are also
members of a chartered fraternity or sorority.
GROUP HOME means a dwelling that is:
1.

For the accommodation of six to ten persons, exclusive of staff;

2.

For persons living under supervision in a single housekeeping unit and
who require a group living arrangement for their well-being; and

3.

Licensed or funded by the federal, provincial or municipal government.

A correctional institution, fraternity or sorority house, hospital, hotel, lodging
house, private home day care, religious residence or residential care facility is
not a group home.
LODGING HOUSE means a dwelling in which a minimum of four persons, not
including staff, are provided with lodging for hire, with or without meals.
A correctional institution, fraternity or sorority house, group home, hospital,
hotel, private home day care, religious residence or residential care facility is
not a lodging house.
MOBILE HOME DWELLING means one mobile home as defined by Section 46
of the Planning Act, R.S.O. 1990, c. P.13.
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MULTIPLE DWELLING means one dwelling containing a minimum of three
dwelling units. A double duplex dwelling, stacked dwelling or townhome
dwelling is not a multiple dwelling.
RELIGIOUS RESIDENCE means a dwelling used for the accommodation,
without profit or gain, of members of a religious community or religious
association and may include as an accessory use a place of worship. A convent
or monastery is a religious residence.
RESIDENTIAL CARE FACILITY means a dwelling that is:
1.

For the accommodation of eleven or more persons, exclusive of staff;

2.

For persons requiring supervised or assisted living arrangements; and

3.

Licensed or funded by the federal, provincial or municipal government.

A correctional institution, group home, hospital, hotel, lodging house,
multiple dwelling or religious residence is not a residential care facility.
SEMI-DETACHED DWELLING means one dwelling divided vertically into two
dwelling units by a common interior wall having a minimum area above grade
of 10.0 sq. m.
SHELTER means a lodging house used exclusively for the provision of temporary
accommodation to individuals who are in need of ancillary health care,
counselling and social support services.
SINGLE UNIT DWELLING means one dwelling having one dwelling unit. A
single family dwelling is a single unit dwelling. A mobile home dwelling is
not a single unit dwelling.
STACKED DWELLING means a dwelling consisting of a row of three or more
dwelling units having one or more dwelling units located above them, with all
dwelling units having individual exterior entrances.
STUDENT RESIDENCE means a dwelling operated and maintained by a college
or a university and may include a common area, cooking facility or dining
facility. A college student residence or university student residence is a
student residence.
TOWNHOME DWELLING means one dwelling vertically divided into a row of
three or more dwelling units attached by common interior walls, each wall
having a minimum area above grade of 10.0 sq. m.
DWELLING UNIT means a room or suite of rooms used by or designed to be used by
one or more individuals as an independent and separate housekeeping unit.
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E
ENTERTAINMENT LOUNGE means a building where patrons are provided with
entertainment, in the form of live and/or pre-recorded music, a dance floor, and may
include, in combination therewith, the sale of alcoholic beverages to its patrons for
consumption therein or within a physically defined open air sit down area located
on the same lot therewith. A restaurant, restaurant with drive-through or public
hall is not an entertainment lounge.
ENTERTAINMENT LOUNGE AREA means all lands within the area bounded by a
heavy black line on Schedule ‘A’ to By-law Number 212-2005.
EQUIPMENT RENTAL SHOP means premises used for the lease, rental, or sale of
construction, commercial, industrial and residential equipment, machinery or tools
to the general public and includes, in combination with, the maintenance, repair and
service of said equipment, machinery or tools. It does not include the sale, lease or
rental of an automobile. A machinery, tool or equipment rental agency is an
equipment rental shop. An automobile sales lot, motor vehicle dealership or repair
shop - heavy is not an equipment rental shop.
ERECT means to build, construct, reconstruct or relocate any building or structure and
also includes any one or more of the following activities:
1.

excavating, filling, draining and any other necessary preliminary physical
operation; and

2.

altering any existing building or structure by addition, enlargement or
extension.

EXHIBITION HALL means a building used for exhibiting, showing or presenting any
one or more of the following: the work or product of an artist, a crafts person, a
farmer or a manufacturer; the skills of a performer; objects of general interest.
EXISTING means a building, lot, premises, structure, or use lawfully existing on July
22, 2002, unless otherwise provided by this by-law.
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F
FARMERS’ MARKET means a location at which a group of persons who operate stalls
or other food premises meet to sell or offer for sale to consumers products that
include, without being restricted to, farm products, baked goods and preserved
foods, and at which the majority of the persons operating the stalls or other food
premises are producers of farm products who are primarily selling or offering for
sale their own products.
FINANCIAL OFFICE means a business office.
FLOOR AREA means the area of a floor in a building.
GROSS FLOOR AREA means the total combined floor area in square metres of
all buildings on a lot, excluding the cellar of any building, measured from the
outside face of the exterior walls of each building.
GROSS FLOOR AREA RATIO means the ratio of the gross floor area to the lot
area.
NET FLOOR AREA means the total floor area measured from the inside face of
the exterior walls of a building or part of a building, but does not include any
one or more of the following: cellar within a dwelling; cloakroom; corridor;
elevator shaft; hallway; indoor amenity area; kitchen; loading area; lobby;
mechanical room; parking garage; stairwell; storeroom to a maximum of 20.0
percent of the total net floor area; washroom.
FOOD CONVENIENCE STORE means a building having a maximum gross floor area
of 250.0 m2 in which the main use is the retail sale of food and dairy products,
beverages and bakery products.
FOOD OUTLET - DRIVE-THROUGH means a building for the sale of prepared food
to persons remaining in a motor vehicle and may also include the preparation of
food sold at retail. A drive-through food outlet is a food outlet – drive-through.
FOOD OUTLET - TAKE-OUT means a building for the sale of prepared food for
consumption elsewhere that on the premises exclusively to walk-in customers and
may also include the preparation of food sold at retail. A take-out food outlet or a
take-out restaurant is a food outlet – take-out.
FUNERAL ESTABLISHMENT means a funeral establishment as defined by the
Funeral, Burial and Cremation Services Act, S.O. 2002, Ch. 33 and may include, in
combination with, a casket retailing business or crematorium. A funeral home is a
funeral establishment.
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G
GAMES ARCADE means a building where a minimum of four electronic or mechanical
games of skill or chance may be played. A billiard hall, bingo hall, gaming facility
or private park is not a games arcade.
GAMING FACILITY means a casino or slot machine facility established or regulated
under any Provincial Act. A billiard hall, bingo hall, games arcade, place of
entertainment or recreation, teletheatre, or building used for the sale of lottery
tickets is not a gaming facility.
GARAGE means an accessory building or part of a main building designed for the
parking of a maximum of four automobiles and may include one or more of the
following: the incidental storage of household goods; a hobby workshop.
GARDEN CENTRE means a premises used for the sale of ornamental plants and other
products for lawn and garden maintenance and ornamentation in combination with
an outdoor storage yard and/or greenhouse for the storage, display and sale of such
products. It may also include an accessory sales kiosk.
GAS BAR means a lot used for the retail sale and dispensing of motor vehicle fuels.
GENERAL SALVAGE OPERATION means a salvage operation.
GOLF COURSE means premises used for the purposes of playing or practicing golf, and
may include a club house, driving range or miniature golf course.
GRADE
1.

For the purpose of Section 5.10.9, means the average elevation of the finished
surface of the ground adjacent to the accessory building.

2.

For the remainder of the By-law, means the average elevation of the crown of that
part of the street abutting the front lot line. Where the elevation of a point on a
building located on the lot is equal to the grade elevation, that point is deemed to be
"at grade".

GREENHOUSE means a building or structure constructed of, or a lot covered by, glass
or plastic and used exclusively for the growing or storage of flowers, fruit, plants,
shrubs or vegetables, and may include the subsequent transplanting, replanting, or
sale of same.
GROCERY STORE means a building having a minimum gross floor area of 250.0 m2
in which the main use is the retail sale of food and foodstuffs. It may also include a
bake shop and a pharmacy.
GROUND means the average elevation of the ground within 3.0 metres of the main
building on the lot.

City of Windsor

This By-law shall be read in its entirety
COUNCIL MEETING - September 5, 2017
Page 114 of 291

Page 3.17

Zoning By-law 8600

Section 3 – Definitions

Page 3.18

H
HABITABLE ROOM WINDOW means a window in any room or area designed for
living, sleeping, eating or food preparation within a dwelling, dwelling unit or
mobile home dwelling. It does not include a window in any room or area designed
for personal care and grooming, maintaining or storing wardrobe items and
household goods, operation of mechanical or utility systems, or parking of a motor
vehicle.
HEALTH STUDIO means a building used for athletic or physical fitness instruction in
combination with facilities for physical exercise or athletic training. It may include
as an accessory use, one retail store for the sale of athletic equipment provided that
the gross floor area of the retail store does not exceed 25.0 percent of the gross
floor area of the health studio.
HEAVY REPAIR SHOP means a repair shop – heavy.
HIGHWAY means all allowances for roads made by the Crown surveyors, all highways
laid out or established under the authority of any statute, all roads on which public
money has been expended for opening them or on which statute labour has been
usually performed, all roads dedicated by the owner of the lands to public use, and
all alterations and deviations of and all bridges over such allowances
ALLEY means a highway having a maximum right-of-way width of less than 7.0
metres.
STREET means a highway having a minimum right-of-way width of 7.0 metres.
HOME OCCUPATION means an occupation for profit or gain conducted entirely
within a dwelling unit, which occupation is incidental and secondary to the use of
the dwelling unit for residential purposes and does not change the character thereof.
HOSPITAL means a hospital designated as a public hospital under the Municipal Act,
2001, S.O. 2001, c. 25 or the Public Hospitals Act, R.S.O. 1990, c. P.40.
HOTEL means a building used primarily for the sleeping accommodation of the
travelling public. It may also include as an accessory use, any of the following:
fitness centre; gift shop; health studio; meeting room; newsstand; one dwelling unit;
personal service shop; restaurant. A motel is a hotel.
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L
LANDSCAPED OPEN SPACE means an area open to the sky and maintained with one
or more of the following ground covers: bark; flowers; grass; mulch; ornamental
stone, block or brick, excluding construction grade aggregate; shrubs; trees; water
feature; wood chips; and may include outdoor recreational facilities accessory to a
dwelling or dwelling unit.
LIGHT REPAIR SHOP means a repair shop – light.
LOADING SPACE means an area used for the temporary parking of a motor vehicle
while goods are loaded thereon or unloaded therefrom.
LOT means a contiguous parcel of land under one ownership, the boundaries of which
are on record in the Land Registry Office of the County of Essex (No. 12) in the
Registry or Land Titles Division.
CORNER LOT means a lot situated at the intersection of and abutting upon two or
more streets, provided that the angle of intersection of at least two of the
intersecting streets is not more than 135.0 degrees.
INTERIOR LOT means a lot other than a corner lot.
THROUGH LOT means an interior lot or a corner lot having both a front lot line
and an exterior rear lot line.
LOT AREA means the total land area in square metres, as measured along a horizontal
plane, within the lot lines of a lot, excluding any part of a lot permanently covered
by water.
LOT COVERAGE means:
1.

the percentage of lot area covered by all buildings at grade, combined with

2.

the percentage of lot area covered by the vertical downward projection of all
roofs, cantilevered building walls and other projecting features exclusive of
the following: balconies; chimney breasts; cornices; decks; eaves; fire
escapes; steps and ramps; a swimming pool open to the sky; the first 15.0 m2
of a sunroom.

Lot coverage may also be indicated in square metres.
LOT DEPTH means the average horizontal distance in metres between the front lot line
and the rear lot line. Where a lot has an irregular shape, lot depth is calculated by
dividing the lot area by the lot frontage.
LOT FRONTAGE means the distance in metres measured on a horizontal plane
between the side lot lines, such distance being measured at a right angle to the line
joining the middle of the front lot line with either the middle of the rear lot line or
the apex of the triangle formed by the side lot lines, and at a point thereon 6.0
metres distance from the front lot line.
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LOT LINE means the boundary of a lot.
EXTERIOR LOT LINE means a lot line which parallels and abuts a street.
FRONT LOT LINE means the shortest exterior lot line. On a corner lot, where the
front lot line curves to meet an exterior side lot line, for the purpose of the
determination of length in metres, the front lot line shall be determined to
extend to the mid-point on the curve where the front lot line and side lot line
meet.
INTERIOR LOT LINE means a lot line which does not parallel and abut a street.
REAR LOT LINE means the exterior lot line or interior lot line which is farthest
from the front lot line. On a corner lot, where the rear lot line curves to meet
an exterior side lot line, for the purpose of the determination of length in
metres, the rear lot line shall be determined to extend to the mid-point on the
curve where the rear lot line and side lot line meet.
SIDE LOT LINE means any exterior lot line or interior lot line other than a front
lot line or a rear lot line.
LOT WIDTH means the perpendicular distance in metres between the side lot lines.
Where the side lot lines are not parallel, the lot width shall be the average distance
in metres between the side lot lines.
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MAJOR COMMERCIAL CENTRE means a commercial centre major.
MAIN WALL means the building wall that is closest to the front lot line.
MARINA means premises used for the docking and anchoring of pleasure boats and may
also include in combination therewith any one or more of the following: fuelling,
leasing, maintaining, renting, repairing, selling or storing of pleasure boats and their
accessories; restaurant.
MARKET GARDEN means premises used for the retail sale of raw agricultural
products, and may include as an accessory use, the sale of pre-packaged food
products, including baked goods, that normally do not require refrigeration. An
outdoor market is not a market garden.
MATERIAL TRANSFER CENTRE means premises used for the salvage of materials
from consumer products, other than motor vehicles or motor vehicle parts, for
intended transfer or resale on or off the premises. Salvaging involves exclusively
any one or more of the following activities: temporary storage; packaging;
transferring and reselling. Salvaging activities take place entirely within a building.
Products and materials are stored entirely within a building or, where permitted by
this by-law, in an outdoor storage yard.
MAUSOLEUM means a mausoleum as defined by the Funeral, Burial and Cremation
Services Act, S.O. 2002, Ch 33.
MAXIMUM means not more than.
MAY means permissive.
MEDICAL APPLIANCE FACILITY means a building used for the manufacturing or
assembly of medical, dental or ophthalmic appliances. A medical, optical or dental
laboratory is a medical appliance facility.
MEDICAL OFFICE means a building used by a physical health or mental health
professional and their staff for the purpose of consultation, counselling, diagnosis
and treatment of a patient and may also include as an accessory use a pharmacy. An
ambulance service, medical appliance facility, personal service shop or veterinary
office is not a medical office.
MICRO-BREWERY means a building or structure, not exceeding 300.0 m2 in gross
floor area, used for the manufacture and retail sale of beer or wine, produced
exclusively for consumption elsewhere than on the premises, except when in
combination with a restaurant.
MINIMUM means not less than.
MINOR COMMERCIAL CENTRE means commercial centre minor.
MOTEL means a hotel.
MOTOR VEHICLE means an automobile and any other vehicle propelled, driven or
pulled by other than muscular power. It does not include a power-assisted bicycle as
defined in the Highway Traffic Act or a train.
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MOTOR VEHICLE DEALERSHIP means a lot and building used for any one or more
of the following: the sale, lease or rental of a motor vehicle, and may also include as
an accessory use, any one or more of the following: outdoor storage yard
exclusively for the storage of motor vehicles; repair shop – heavy exclusively for
the maintenance and repair of motor vehicles; washing of a motor vehicle.
MOTOR VEHICLE SALVAGE OPERATION means premises used for the salvaging
of motor vehicles and motor vehicle parts. Salvaging activities involve exclusively
any two or more of the following activities: disassembly; packaging; reconditioning;
reselling; temporary storage.
MUSEUM means a premises used for the acquiring, assembling, conserving, exhibiting,
interpreting, and studying of works and artefacts of historical significance, scientific
specimens, and other objects, and may include in combination with, an art gallery,
exhibition hall or theatre.

N
N/A means for the purpose of Section 5.35 that a minimum separation is not required. For
the remainder of the By-law it means not applicable.
NATURAL HERITAGE AREA means an area designated as a Candidate Natural
Heritage Site, Environmental Policy Area, Greenway System, Natural Heritage or
Waterway Corridors in the City of Windsor Official Plan, any provincially or
federally designated area of natural and scientific interest or significant wetland, or
any other area reserved for the protection and conservation of environmentally
significant and/or sensitive natural features, functions or processes.
NO LIMIT means that an encroachment is permitted into the specified yard subject to
the minimum separation provisions in Table 22.50.10 and any other applicable
provisions for that encroachment.
NOISE BARRIER WALL means for the purpose of Section 24.50.20.4, a barrier,
constructed in accordance with Ontario Building Code design standards, designed
and used to mitigate acoustical sound from adjacent land uses. This barrier, which is
intended to block sound produced by the acoustical generator from the receptor,
consists of material, or any combination thereof, having a minimum surface density
of 20 kg/m, or a building wall.
NURSERY means premises where flowers, fruit, plants, shrubs, trees or vegetables are
grown or stored for the purpose of transplanting or grafting or for the purpose of
sale and includes the sale of fertilizers, landscaping material, planting material, soil
and similar materials. A tree farm is a nursery.

O
OFFICE means a building where any one or more of the following services are provided:
business is transacted; administrative, clerical or professional services are
performed.
OUTDOOR MARKET means a lot, occupied for a temporary period by a collection of
booths, stalls, tents or other physically defined areas, in an outdoor setting, for the
retail sale of goods and/or foodstuffs by two or more individual vendors and
operated solely with the approval and consent of a business improvement area
board of management. A market garden is not an outdoor market.

City of Windsor

This By-law shall be read in its entirety
COUNCIL MEETING - September 5, 2017
Page 119 of 291

Page 3.22

Zoning By-law 8600

Section 3 – Definitions

Page 3.23

P
PARKING AREA means an area used for parking spaces, bicycle parking spaces and
loading spaces and includes all collector aisles and parking aisles. An outdoor
storage yard is not a parking area.
COLLECTOR AISLE means an unobstructed part of a parking area that provides
direct access to a parking aisle.
MANOEUVRING AISLE means a parking aisle.
PARKING AISLE means an unobstructed part of a parking area that provides
direct access to a parking space. A manoeuvring aisle is a parking aisle.
PARKING GARAGE means a building occupied by a parking area which is used or
capable of being used for the provision of a minimum of five parking spaces.
ACCESS RAMP means that part of a collector aisle that has a slope of greater than
12.0 degrees from the horizontal plane and that provides motor vehicle ingress
to and egress from a parking garage.
PARKING SPACE means an area used for the parking of an operable motor vehicle. It
includes a visitor parking space and an accessible parking space. A bicycle parking
space, a loading space or a stacking space is not a parking space.
PAWNSHOP means a building used by a pawnbroker as defined by the Pawnbrokers
Act, R.S.O. 1990, c. P.6.
PERSON means any individual, association, partnership, company, corporation, firm,
agent, trustee and the heirs, executors, or other legal representatives of any of the
foregoing.
PERSONAL SERVICE SHOP means a building used for the personal care treatment or
grooming, including body modification, of person or a pet, the maintenance or
repair of a wardrobe item, including a dry cleaning operation having a maximum
GFA of 275.0 m2 and a dry cleaning depot, and the following services: duplication,
film processing, optician, and picture framing. A medical office is not a personal
service shop.
PHARMACY means a building in which the main use is the retail sale of drugs,
pharmaceutical products, medicines and drug sundries.
PIT means a pit as defined by the Aggregate Resources Act, R.S.O. 1990, c. A.8.
PLACE OF ENTERTAINMENT AND RECREATION means a premises used as one
or more of the following: art gallery; athletic, fitness or sports facility; billiard hall;
bingo hall; bowling alley; club; exhibition hall; games arcade; health studio;
museum; private park; theatre.
PLACE OF WORSHIP means a building, including but not limited to a chapel, church,
gurdwara, longhouse, mandir, mosque, synagogue and temple, used for religious
worship and related religious, social and charitable activities, and may include as an
accessory use within the place of worship, a hall, auditorium, office of a faith leader,
or a dwelling unit for a faith leader. A church or church hall is a place of worship.
PORCH means a structure, with a floor and a fixed roof directly above, primarily
intended to provide sheltered access to a building. It may include perimeter
guardrails, a door, seasonal screens or windows.
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PREMISES means a lot, building, structure or any combination thereof where a use is
carried on.
PRINT SHOP means a building used to provide binding, duplicating, engraving, graphic
design, or printing services to the general public. It may also include the following
as an accessory use: faxing, mailbox, packing, scanning, shipping, or shredding
services, and the sale of office supplies and packaging materials.
PRIVATE HOME DAY CARE means unlicensed child care, five children or less, as
described in the Child Care and Early Years Act, 2014, S.O. 2014, c.11 Sched.1.
PRIVATE PARK means a lot, with or without buildings, used for recreation and not
maintained by the City of Windsor or a public authority.
PROFESSIONAL STUDIO means a building used for any one or more of the
following: instruction in the fine arts, photography, music, dance, or other artistic
endeavour; interior decorator's studio; photography studio; portrait studio; recording
studio. It may include a business office in combination with any of the preceding
uses. A health studio, personal service shop or retail store is not a professional
studio.
PUBLIC AUTHORITY means a district school board, public library board, board of
health, police services board or any other board, commission, committee or
authority established or exercising any power or authority under any general or
special statute of Ontario with respect to the affairs or purposes of the City of
Windsor.
PUBLIC HALL means a building used as a main use on a temporary basis for scheduled
activities, events, functions or gatherings. It may include the consumption of food
and beverages and the provision of entertainment. An assembly hall, banquet hall or
private hall is a public hall. An entertainment lounge, exhibition hall, place of
entertainment and recreation, place of worship, professional studio, restaurant,
restaurant with drive-through, or theatre is not a public hall.
PUBLIC LIBRARY means a building used to circulate a collection of materials on a
temporary basis to the public for the purposes of education, recreation, reference,
and study, and may include a classroom, learning, innovation and creating station,
meeting room, self-publishing service, study area, or training facility. A library that
is part of a private establishment or a school is not a public library.
PUBLIC PARK means a lot, with or without buildings, used for public recreation and/or
special events and maintained by the City of Windsor or a public authority.
PUBLIC PARKING AREA means one or more of the following:
1.

a parking area which is a main use and is not accessory to any other permitted
use;

2.

a parking area which is accessory to a permitted use, but is not located on the
same lot as the use it is intended to serve;

PUBLIC UTILITY means Hydro One or any corporation that distributes or provides any
one or more of the following services or commodities to the public: cable television,
electricity, internet, natural gas, telegraph, telephone, water, wireless telephone (cell
phone).
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QUARRY means a quarry as defined by the Aggregate Resources Act, R.S.O. 1990, c.
A.8.
QUONSET HUT means a prefabricated structure having a semicircular cross section
(“full arch” design) or a curved roof with straight walls cross section (“mailbox”
design), and occupying an area greater than 10.0 m2.
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RAILWAY means a railway as defined in the Canada Transportation Act, S.C. 1996, c.
10.
RECREATIONAL VEHICLE means a motor vehicle having a gross vehicle weight
greater than 3,000.0 kilograms and sleeping accommodation for one or more
persons. It may also have cooking and sanitary facilities.
REFUSE BIN means a refuse receptacle designed so as to be emptied mechanically by a
commercial refuse collection vehicle.
REPAIR SHOP - HEAVY means a building used for any maintenance or repair
operation, including an automobile repair garage and a collision shop. It may
include as an accessory use, the fabrication of parts necessary for the maintenance
or repair service offered, provided that all fabrication, maintenance or repair
services are conducted entirely within an enclosed building. A heavy repair shop is
a repair shop - heavy.
REPAIR SHOP - LIGHT means a building used for the maintaining or repairing of a
good for household and personal use such as an appliance, assistive device, bicycle
including power-assisted bicycle, clock, furniture, jewellery, lawn and garden
equipment, luggage, musical instrument, sporting good, or watch. It does not
include the maintaining or repairing of a motor vehicle. A light repair shop is a
repair shop - light. An automobile detailing service, automobile repair garage,
contractor’s office, personal service shop or service station is not a repair shop light.
REQUIRED means mandated by this by-law.
RESEARCH AND DEVELOPMENT FACILITY means a premises used for the
development, experimentation, investigation, research, or testing of products,
services or technology and includes industrial research or an industrial training
facility. It does not include the manufacture or sale of products except as incidental
to the facility. A scientific laboratory or a research facility is a research and
development facility.
RESTAURANT means a building used primarily for the preparation and serving of food
and beverage to patrons for immediate consumption therein or within a physically
defined open air sit down eating area located on the same lot therewith. It may
include as an accessory use, entertainment exclusive of a dance floor. It does not
include a food outlet – drive-through.
RESTAURANT WITH DRIVE-THROUGH means a restaurant having a food outlet drive-through in combination therewith.
RETAIL STORE means premises used for the lease, rental or retail sale of goods and
may also include a bake shop, convenience store, food convenience store, grocery
store, pawnshop, pet shop, or pharmacy. It does not include the processing,
manufacture or assembly of a good or the sale of a bus, construction equipment,
farm tractor, equipment or implement, motor vehicle, truck or vehicle of the tractor
trailer or semi-trailer type, or other heavy equipment. An automobile sales lot or
motor vehicle dealership is not a retail store.
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S
SALVAGE OPERATION means premises used for the crushing, dealing, processing,
receiving, recovering, recycling, reusing, salvaging, or storing of scrap or salvage
material. It may include a motor vehicle salvage operation and, as an accessory use
the resale or remanufacture of salvage material. A general salvage operation or a
salvage yard is a salvage operation.
SCENERY LOFT means an amenity area which occupies a fully enclosed room or
group of rooms, is located above the uppermost storey of a main building, is fully
and readily accessible to all residential occupants of the building, and is not used in
whole or in part as a dwelling unit.
SCHOOL means a premises for teaching and learning established and maintained, not
for profit or gain, by a district school board or a school authority as defined by the
Education Act, R.S.O. 1990, Chapter E.2, college, university or a private institution.
It does not include a commercial school.
COLLEGE means a college of applied arts and technology established under any
Provincial Act and may include any organization federated or affiliated with a
college of applied arts and technology. It does not include a private career
college as defined by the Private Careers Colleges Act, S.O. 2005, Ch. 28.
ELEMENTARY SCHOOL means an elementary school as defined by the
Education Act, R.S.O. 1990, Chapter E.2.
SECONDARY SCHOOL means a secondary school as defined by the Education
Act, R.S.O. 1990, Chapter E.2.
UNIVERSITY means any university established under any Provincial Act or a
Royal Charter and may include any organization federated or affiliated with a
university.
SCREENING FENCE means a fence designed and used to visually separate different
property uses and to block off views and which is continuous or effectively
continuous throughout its entire length in accordance with the provisions of the
Fence By-law.
SELF-STORAGE FACILITY means a building divided into individual self-contained
storage units, which are available to the general public exclusively for the storage of
their goods and chattels. A warehouse is not a self-storage facility.
SERVICE STATION means premises used for the retail sale of automotive fuels and
products and may also include one or more of the following: automobile detailing
service; automobile repair garage; car wash automatic; car wash coin-operated.
SHALL means mandatory.
SHIPPING CONTAINER means an industrial, standardized reusable vessel that was:
1.

originally or formerly specifically designed for or used in the packing,
shipping, movement or transport of freight, articles, goods or commodities;
and/or

2.

designed for, or capable of being mounted on moved on, a rail car; and/or

3.

designed for or capable of being mounted on a chassis or bogie for movement
by truck trailer or loaded on a ship.

A cargo container and an intermodal container is a shipping container.
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STACKING SPACE means an area for the temporary accommodation of a motor
vehicle.
STOREY means that part of a building between any floor and the floor, ceiling or roof
next above. Any part of a storey exceeding 4.0 metres in height is deemed to be an
additional storey for each 4.0 metres, or fraction thereof, of such excess. A cellar
and that part of a building located entirely within a sloping roof and having a ceiling
height greater than 2.0 metres over a floor area less than 50.0 percent of the area of
the floor next below, is not a storey.
STORM WATER MANAGEMENT FACILITY means an area designed to handle
run-off, including surface water and other drainage, from a period of precipitation.
It does not include the handling of sanitary wastewater.
STRUCTURE means anything, including any component part, that is erected, built or
constructed and affixed to or supported by the ground.
SUNROOM means an unheated three season room extending into the rear yard from the
exterior wall of the dwelling unit to which it is attached.
SWIMMING POOL means a structure, filled or capable of being filled with water, that
has a minimum depth of water at any point of 610.0 mm and with more than 2.0 m2
in potential liquid surface area and that is, or capable of being, used for swimming,
diving and/or other recreational purposes. It may include a vessel designed or
intended for therapeutic or bathing purposes commonly referred to as a hot tub,
whirlpool, hydro massage pool, jetted tub or spa, a pond with a depth of 0.150
metres, any equipment that circulates, heats, or treats the water in a swimming pool,
hot tub or pond.
It does not include a body of water, pond or a reservoir designed for storm water
retention, utilized for agricultural purposes, or as part of a golf course; a privately or
publicly owned storm water management facility; a swimming pool regulated by the
Ontario Building Code; or an existing natural body of water or stream.
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TAKE-OUT FOOD OUTLET means a food outlet – take-out.
TEMPORARY OUTDOOR VENDOR’S SITE means a lot used as an outdoor storage
yard for the temporary display and retail sale of goods by a vendor licensed as a
Hawker/Pedlar Class 1 or Class 2 under City of Windsor Licensing By-law 3952004. It may include, in combination therewith, a temporary greenhouse, tent or
other structure erected and maintained solely for the duration of the licence period,
in accordance with the provisions of the licence.
THEATRE means a building used for the exhibit of a film as defined by the Film
Classification Act, 2005, S.O. 2005, c. 17 or the presentation of the performing arts.
A cinema or a playhouse is a theatre. An adult entertainment parlour is not a
theatre.
TOURIST HOME means an ancillary use that:
1.

is located in a single unit dwelling that is the principal residence of the tourist
home operator;

2.

provides sleeping accommodation to the travelling public; and

3.

may include the provision of meals.

A bed and breakfast or a guest house is a tourist home. A correctional institution,
group home, hotel, private home day care, residential care facility or a lodging
house is not a tourist home.
TOWING FACILITY means a premises used to provide services related to the towing,
hauling or recovery of a motor vehicle, trailer, or goods contained within said motor
vehicle or a trailer and an outdoor storage yard for the storage of a motor vehicle,
trailer or goods contained within said motor vehicle or trailer towed or hauled to the
premises. A contractor’s office, material transfer centre, or salvage operation is not
a towing facility.
TOWING SERVICE means premises used to provide services related to the towing,
hauling or recovery of a motor vehicle, trailer, or goods contained within said motor
vehicle or a trailer. The outdoor storage of a motor vehicle, trailer or goods
contained within said motor vehicle or trailer towed or hauled to the premises is
prohibited.
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USE
1.

when used as a noun means the purpose for which a building, lot, premises or
structure is designed, maintained or occupied.

2.

when used as a verb means anything done by any person or permitted, either directly
or indirectly by any person, for the purpose of making use of a building, lot,
premises or structure.
ACCESSORY USE means a use which is customarily incidental, subordinate and
exclusively devoted to the main use and is carried on with such main use on
the same lot.
AGRICULTURAL USE means the cultivation of land, the production of crops and
the selling of such product on the premises, and the breeding and care of
livestock and the selling of such livestock or the product of such livestock
raised on the premises, including aviaries, apiaries, fish farming, worm
farming, animal husbandry, and the raising and harvesting of field, bush, tree
or vine crops, market gardening, nurseries, and a Greenhouse. It does not
include a mushroom farm or a facility for the permanent or temporary housing
of persons employed on the lot.
ANCILLARY USE means a use, other than an accessory use, which complements
or otherwise provides a service to the main use of the zoning district in which
it is located.
FORESTRY USE means the raising and harvesting of wood, including the raising
and cutting of fuel wood, pulp wood, lumber, and other forest products.
INDUSTRIAL USE means a main use involving one or more of the following
activities:
assembling
communications
industrial research
industrial training facility
maintenance

manufacturing
power generation
processing
repairing
servicing

shipping
storing
transporting
warehousing
wholesaling

MAIN USE means the principal use or uses of a building, lot, premises or
structure.

V
VETERINARY CLINIC means a veterinary office.
VETERINARY OFFICE means the office of a veterinarian or veterinary surgeon and
may include the boarding of animals and pets for medical treatment. It does not
include a kennel or the boarding of animals and pets for non-medical purposes. A
veterinary clinic is a veterinary office.
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W
WAREHOUSE means a building used for the storage of parts, materials, equipment or
other goods and products and may include their loading, unloading, packaging or
unpacking. A self-storage facility is not a warehouse.
WHOLESALE STORE means a building used for the sale of goods exclusively for
resale, manufacture or construction, but does not include the processing,
manufacturing, or assembling of those goods.
WORKSHOP means part of a building where goods are crafted, assembled and
packaged exclusively for sale in a retail store or a wholesale store located in the
same building.

Y
YARD means an open space, which is located on the same lot as a building or other
structure, and is unoccupied and unobstructed from ground to sky except for any
encroachments not prohibited by this by-law.
EXTERIOR SIDE YARD means the side yard of a corner lot between an exterior
side lot line and the nearest wall of a main building on such lot.
FRONT YARD means a yard extending across the full width of a lot between the
front lot line and the nearest wall of a main building on such lot.
LANDSCAPED OPEN SPACE YARD means a yard used for landscaped open
space, patios, terraces, decks and pedestrian walkways.
OUTDOOR STORAGE YARD means a yard which has a minimum area of 10.0
square metres and is used for storage. A parking area is not an outdoor
storage yard.
REAR YARD means a yard extending across the full width of a lot between the
rear lot line or the intersection of the side lot lines and the nearest wall of a
main building on such lot.
REQUIRED YARD means for the purpose of Section 5.35 any of required front
yard, required rear yard, required side yard or required landscaped open
space yard.
SIDE YARD means a yard extending from the front yard to the rear yard between
the side lot line and the nearest wall of the main building on such lot.
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ZONING DISTRICT means any zoning district established by this by-law.
COMMERCIAL DISTRICT means any zoning district in Section 14, 15, 16 or 17.
DEVELOPMENT RESERVE DISTRICT means any zoning district in Section 8.
GREEN DISTRICT means any zoning district in Section 9.
INDUSTRIAL DISTRICT means any zoning district in Section 18 or 19.
INSTITUTIONAL DISTRICT means any zoning district in Section 13.
RESIDENTIAL DISTRICT means any zoning district in Section 10, 11 or 12.
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AMBULANCE SERVICE means premises used for the dispatch, maintenance or
storage of motor vehicles and equipment used to provide medical care and to
transport patients, and may include as an accessory use, a retail store for the
lease, rental or sale of medical equipment and supplies, and an outdoor storage
yard. A medical office is not an ambulance service.
BOWLING ALLEY means a building where a minimum of two bowling lanes are
provided and maintained for public use, and may include as an accessory use, a
games arcade and the rental, repair or sale of bowling goods and services. It does
not include lawn bowling, bocce or any bowling-type game played outdoors.
CEMETERY means a cemetery as defined by the Funeral, Burial and Cremation
Services Act, S.O. 2002, Ch 33.
COLLEGE means a college of applied arts and technology established under any
Provincial Act and may include any organization federated or affiliated with a
college of applied arts and technology. It does not include a private career college
as defined by the Private Careers Colleges Act, S.O. 2005, Ch. 28.
CREMATORIUM means a crematorium as defined by the Funeral, Burial and
Cremation Services Act, S.O. 2002, Ch. 33.
ELEMENTARY SCHOOL means an elementary school as defined by the Education
Act, R.S.O. 1990, Chapter E.2.
EQUIPMENT RENTAL SHOP means premises used for the lease, rental, or sale of
construction, commercial, industrial and residential equipment, machinery or tools
to the general public and includes, in combination with, the maintenance, repair
and service of said equipment, machinery or tools. It does not include the sale,
lease or rental of an automobile. A machinery, tool or equipment rental agency is
an equipment rental shop. An automobile sales lot, motor vehicle dealership or
repair shop - heavy is not an equipment rental shop.
FORESTRY USE means the raising and harvesting of wood, including the raising and
cutting of fuel wood, pulp wood, lumber, and other forest products.
FUNERAL ESTABLISHMENT means a funeral establishment as defined by the
Funeral, Burial and Cremation Services Act, S.O. 2002, Ch. 33 and may include in
combination with, a casket retailing business, or crematorium. A funeral home is a
funeral establishment.
GAMING FACILITY means a casino or slot machine facility established or regulated
under any Provincial Act. A billiard hall, bingo hall, games arcade, place of
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entertainment or recreation, teletheatre, or building used for the sale of lottery
tickets is not a gaming facility.
GOLF COURSE means premises used for the purposes of playing or practicing golf,
and includes a club house, driving range or miniature golf course.
GREENHOUSE means a building or structure constructed of, or a lot covered by, glass
or plastic and used exclusively for the growing or storage of flowers, fruit, plants,
shrubs or vegetables, and may include the subsequent transplanting, replanting, or
sale of same.
MARKET GARDEN means premises used for the retail sale of raw agricultural
products, and may include as an accessory use, the sale of pre-packaged food
products, including baked goods, that normally do not require refrigeration. An
outdoor market is not a market garden.
MAUSOLEUM means a mausoleum as defined by the Funeral, Burial and Cremation
Services Act, S.O. 2002, Ch 33.
MEDICAL APPLIANCE FACILITY means a building used for the manufacturing or
assembly of medical, dental or ophthalmic appliances. A medical, optical or dental
laboratory is a medical appliance facility.
MUSEUM means a premises used for the acquiring, assembling, conserving, exhibiting,
interpreting, and studying of works and artefacts of historical significance, scientific
specimens, and other objects, and may include in combination with, an art gallery,
exhibition hall or theatre.
NURSERY means premises where flowers, fruit, plants, shrubs, trees or vegetables are
grown or stored for the purpose of transplanting or grafting or for the purpose of
sale and includes the sale of fertilizers, landscaping material, planting material, soil
and similar materials. A tree farm is a nursery.
PRINT SHOP means a building used to provide binding, duplicating, engraving, graphic
design, or printing services to the general public. It may also include the following
as an accessory use: faxing, mailbox, packing, scanning, shipping, or shredding
services, and the sale of office supplies and packaging materials.
PUBLIC LIBRARY means a building used to circulate a collection of materials on a
temporary basis to the public for the purposes of education, recreation, reference,
and study, and may include a classroom, learning, innovation and creating station,
meeting room, self-publishing service, study area, or training facility. A library that
is part of a private establishment or a school is not a public library.
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RESEARCH AND DEVELOPMENT FACILITY means a premises used for the
development, experimentation, investigation, research, or testing of products,
services or technology and includes industrial research or an industrial training
facility. It does not include the manufacture or sale of products except as incidental
to the facility. A scientific laboratory or a research facility is a research and
development facility.
SECONDARY SCHOOL means a secondary school as defined by the Education Act,
R.S.O. 1990, Chapter E.2.
STORMWATER MANAGEMENT FACILITY means an area designed to handle run-off,
including surface water and other drainage, from a period of precipitation. It does
not include the handling of sanitary wastewater.
STUDENT RESIDENCE means a dwelling operated and maintained by a college or a
university and may include a common area, cooking facility or dining facility. A
college student residence or university student residence is a student residence.
TOWING FACILITY means a premises used to provide services related to the towing,
hauling or recovery of a motor vehicle, trailer, or goods contained within said motor
vehicle or a trailer and an outdoor storage yard for the storage of a motor vehicle,
trailer or goods contained within said motor vehicle or trailer towed or hauled to the
premises. A contractor’s office, material transfer centre, or salvage operation is not
a towing facility.
TOWING SERVICE means premises used to provide services related to the towing,
hauling or recovery of a motor vehicle, trailer, or goods contained within said motor
vehicle or a trailer. The outdoor storage of a motor vehicle, trailer or goods
contained within said motor vehicle or trailer towed or hauled to the premises is
prohibited.
UNIVERSITY means any university established under any Provincial Act or a Royal
Charter and may include any organization federated or affiliated with a university.
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AGRICULTURAL USE means the cultivation of land, the production of crops and the
selling of such product on the premises, and the breeding and care of livestock
and the selling of such livestock or the product of such livestock raised on the
premises, including aviaries, apiaries, fish farming, worm farming, animal
husbandry, and the raising and harvesting of field, bush, tree or vine crops, market
gardening, nurseries, and a greenhouse. It does not include a mushroom farm or a
facility for the permanent or temporary housing of persons employed on the lot.
AUTOMOBILE REPAIR GARAGE means a building used for the adjustment,
maintenance or repair of an automobile and may include any of the following uses:
retail store for the sale of any automotive accessories, components, fluids,
lubricants or parts; automobile detailing service; car wash automatic; car wash
coin-operated. It does not include an automobile collision shop.
BASEMENT means any part of a building, which is partially below grade, where the
vertical distance from the grade to the floor is equal to or less than the vertical
distance from the grade to the ceiling next above.
BINGO HALL means a building used as a main use for the operation of a bingo lottery.
A games arcade or gaming facility is not a bingo hall.
BUILDING HEIGHT means:
1.

For any building with a flat roof, a roof having a slope of less than 20.0 degrees, or
a roof with at least two contiguous slopes where the lowest slope is greater than
the uppermost slope, the vertical distance in metres between the grade and the
highest point of the roof.
Where a building height provision is expressed in storeys, the building height in
metres shall be the number of storeys permitted multiplied by 4.0 metres.
Example: If the minimum building height is 2 storeys and the maximum building
height is 3 storeys, multiplying 2 storeys by 4.0 m results in a minimum building
height of 8.0 m and multiplying 3 storeys by 4.0 m results in a maximum building
height of 12.0 m.

2.

For a main building with a roof other than that described in clause 1 of this
subsection, the vertical distance in metres between the grade and the mid-point
between the lowest eaves and the highest point of the roof.
Where building height is expressed in storeys, the minimum building height in
metres shall be the number of storeys required multiplied by 4.0 metres, and the
maximum building height in metres shall be the number of storeys permitted
multiplied by 4.0 metres plus an additional 2.0 metres for the roof.
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Example: If the maximum building height is 2 storeys, multiplying 2 storeys by 4.0
metres plus 2.0 m for the roof, results in a maximum building height of 10.0 m.
Example: If the minimum building height is 2 storeys and the maximum building
height is 3 storeys, multiplying 2 storeys by 4.0 m results in a minimum building
height of 8.0 m and multiplying 3 storeys by 4.0 m plus 2.0 m for the roof results in
a maximum building height of 14.0 m.
3.

For an accessory building with a roof other than that described in clause 1 of this
subsection, the vertical distance in metres between the grade and the highest point
of the roof.

COMMERCIAL SCHOOL means a building where instruction is given for hire and
includes a private career college as defined by the Private Careers Colleges Act,
S.O. 2005, Ch. 28.
EXISTING means a building, lot, premises, structure, or use lawfully existing on July 22,
2002, unless otherwise provided by this by-law.
GAMES ARCADE means a building where a minimum of four electronic or mechanical
games of skill or chance may be played. A billiard hall, bingo hall or gaming facility
is not a games arcade.
HABITABLE ROOM WINDOW means a window in any room or area designed for
living, sleeping, eating or food preparation within a dwelling, dwelling unit or mobile
home dwelling. It does not include a window in any room or area designed for
personal care and grooming, maintaining or storing wardrobe items and household
goods, operation of mechanical or utility systems, or parking of a motor vehicle.
MAIN USE means the principal use or uses of a building, lot, premises or structure.
MEDICAL OFFICE means a building used by a physical health or mental health
professional and their staff for the purpose of consultation, counselling, diagnosis
and treatment of a patient and may also include as an accessory use a pharmacy.
An ambulance service, medical appliance facility or veterinary office is not a
medical office.
MICRO-BREWERY means a building or structure, not exceeding 300.0 sq. m. in gross
floor area, used for the manufacture and retail sale of beer or wine, produced
exclusively for consumption elsewhere than on the premises, except when in
combination with a restaurant.
MOTOR VEHICLE DEALERSHIP means a lot and building used for any one or more of
the following: the sale, lease or rental of a motor vehicle, and may also include as
an accessory use, any one or more of the following: outdoor storage yard
exclusively for the storage of motor vehicles; repair shop – heavy exclusively for
the maintenance and repair of motor vehicles; washing of a motor vehicle.
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NATURAL HERITAGE AREA means an area designated as a Candidate Natural
Heritage Site, Environmental Policy Area, Greenway System, Natural Heritage or
Waterway Corridors in the City of Windsor Official Plan, any provincially or
federally designated area of natural and scientific interest or significant wetland, or
any other area reserved for the protection and conservation of environmentally
significant and/or sensitive natural features, functions or processes.
OUTDOOR MARKET means a lot, occupied for a temporary period by a collection of
booths, stalls, tents or other physically defined areas, in an outdoor setting, for the
retail sale of goods and/or foodstuffs by two or more individual vendors and
operated solely with the approval and consent of a business improvement area
board of management. A market garden is not an outdoor market.
PERSONAL SERVICE SHOP means a building used for the personal care treatment or
grooming, including body modification, of person or a pet, the maintenance or
repair of a wardrobe item, including a dry cleaning operation having a maximum
GFA of 275.0 m2 and a dry cleaning depot, and the following services: duplication,
film processing, optician, and picture framing. A medical office is not a personal
service shop.
PUBLIC HALL means a building used as a main use on a temporary basis for
scheduled activities, events, functions or gatherings. It may include the
consumption of food and beverages and the provision of entertainment. An
assembly hall, banquet hall or private hall is a public hall. An entertainment lounge,
exhibition hall, restaurant, restaurant with drive-through, place of entertainment
and recreation, place of worship, professional studio, or theatre is not a public hall.
RESTAURANT means a building used primarily for the preparation and serving of food
and beverage to patrons for immediate consumption therein or within a physically
defined open air sit down eating area located on the same lot therewith. It may
include as an accessory use, entertainment exclusive of a dance floor. It does not
include a food outlet – drive-through.
SCHOOL means a premises for teaching and learning established and maintained, not
for profit or gain, by a district school board or a school authority as defined by the
Education Act, R.S.O. 1990, Chapter E.2, college, university or a private institution.
It does not include a commercial school.
SELF-STORAGE FACILITY means a building divided into individual self-contained
storage units, which are available to the general public exclusively for the storage
of their goods and chattels. A warehouse is not a self-storage facility.
THEATRE means a building used for the exhibit of a film as defined by the Film
Classification Act, 2005, S.O. 2005, c. 17 or the presentation of the performing
arts. A cinema or a playhouse is a theatre. An adult entertainment parlour is not a
theatre.
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USE
1.

when used as a noun means the purpose for which a building, lot, premises or
structure is designed, maintained or occupied.

2.

when used as a verb means anything done by any person or permitted, either
directly or indirectly by any person, for the purpose of making use of a building, lot,
premises or structure.

WAREHOUSE means a building used for the storage of parts, materials, equipment or
other goods and products and may include their loading, unloading, packaging or
unpacking. A self-storage facility is not a warehouse.
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APPENDIX D – EXCERPTS FROM ZONING BY-LAW 8600
SECTION 3 – DEFINITIONS
AGRICULTURAL USE means premises used for the growing of any of the following:
field crops; fruits; flowers; nursery products; vegetables.
AUTOMOBILE REPAIR GARAGE means a building used for the adjustment,
maintenance or repair of an automobile and may include any of the following uses:
retail store for the sale of any automotive accessories, components, fluids,
lubricants or parts; automobile detailing service; car wash automatic; car wash
coin-operated. It does not include a collision shop.
BASEMENT means a storey, which is partially below grade, where the vertical distance
from the grade to the floor is equal to or less than the vertical distance from the
grade to the ceiling next above.
BINGO HALL means a building used as a main use for the operation of a bingo lottery.
BUILDING HEIGHT means:
1.

For any building with a flat roof, a mansard roof, or a roof having a slope of less
than 20.0 degrees, the vertical distance in metres between the grade and the
highest point of the roof.
Where a building height provision is expressed in storeys, the building height in
metres shall be the number of storeys permitted multiplied by 4.0 metres.
Example: If the minimum building height is 2 storeys and the maximum building
height is 3 storeys, multiplying 2 storeys by 4.0 m results in a minimum building
height of 8.0 m and multiplying 3 storeys by 4.0 m results in a maximum building
height of 12.0 m.

2.

For a main building with a roof other than that described in clause 1 of this
subsection, the vertical distance in metres between the grade and the mid-point
between the lowest eaves and the highest point of the roof.
Where building height is expressed in storeys, the minimum building height in
metres shall be the number of storeys required multiplied by 4.0 metres, and the
maximum building height in metres shall be the number of storeys permitted
multiplied by 4.0 metres plus an additional 2.0 metres for the roof.
Example: If the maximum building height is 2 storeys, multiplying 2 storeys by 4.0
metres plus 2.0 m for the roof, results in a maximum building height of 10.0 m.
Example: If the minimum building height is 2 storeys and the maximum building
height is 3 storeys, multiplying 2 storeys by 4.0 m results in a minimum building
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height of 8.0 m and multiplying 3 storeys by 4.0 m plus 2.0 m for the roof results in
a maximum building height of 14.0 m.
3.

For an accessory building with a roof other than that described in clause 1 of this
subsection, the vertical distance in metres between the grade and the highest point
of the roof.

EXISTING means a use, building, facility, premises, or structure lawfully existing on July
22, 2002, unless otherwise provided by this by-law.
GAMES ARCADE means a building where a minimum of four electronic or mechanical
games of skill or chance may be played. A casino or a slot machine facility is not a
games arcade.
HABITABLE ROOM WINDOW means the window of any one or more of the following
rooms within a dwelling or dwelling unit: bedroom; den; dining room; family room;
living room; recreation room; study.
MAIN USE means the principal use or uses of a building, facility, lot, premises or
structure.
MEDICAL OFFICE means a building used by a physical health or mental health
professional and their staff for the purpose of consultation, counselling, diagnosis
and treatment of patients.
MICRO-BREWERY means a facility, not exceeding 300.0 sq. m. in gross floor area,
used for the manufacture and retail sale of beer or wine, produced exclusively for
consumption elsewhere than on the premises, except when in combination with a
restaurant.
MOTOR VEHICLE DEALERSHIP means a lot and building used for any one or more of
the following: the sale, lease or rental of a motor vehicle, and may also include as
an accessory use, any one or more of the following: outdoor storage yard
exclusively for the storage of motor vehicles; repair shop – heavy exclusively for
the maintenance and repair of motor vehicles; facility to wash a motor vehicle.
NATURAL HERITAGE AREA means a lot reserved for the protection and conservation
of environmentally significant and/or sensitive natural features, functions or
processes.
OUTDOOR MARKET means a lot, occupied for a temporary period by a collection of
booths, stalls, tents or other physically defined areas, in an outdoor setting, for the
retail sale of goods and/or foodstuffs by two or more individual vendors and
operated solely with the approval and consent of a business improvement area
board of management.
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PERSONAL SERVICE SHOP means a building used as one or more of the following:
barber shop
beauty salon
body modification
body piercing
body scarification
day spa
dressmaking shop
dry cleaning operation, maximum GFA
of 275.0 sq. m.
dry-cleaning receiving & delivery depot
duplicating service

film processing depot
hair salon
laundromat
nail salon
optician
pet grooming shop
picture framing shop
shoe repair shop
tailor shop
tanning salon
tattoo parlour

PUBLIC HALL means a building used for the lease or rental of space on a temporary
basis, as a main use, to persons for the exclusive use of themselves and guests
for scheduled gatherings for athletic, charitable, civic, cultural, educational,
political, private, recreational, religious, or social events or activities, with or without
the consumption of food.
An assembly hall, banquet hall or private hall is a public hall.
An entertainment lounge, restaurant, restaurant with drive-through, place of
entertainment and recreation, place of worship, professional studio, or theatre is
not a public hall.
RESTAURANT means premises used primarily for the preparation and serving of food
and beverage to patrons for immediate consumption therein or within a physically
defined open air sit down eating area located on the same lot therewith. It may
include as an accessory use, entertainment exclusive of a dance floor. It does not
include a food outlet – drive-through.
SCHOOL means an institution for teaching and learning established and maintained,
not for profit or gain, by a school board, community college, university or a private
institution.
SELF-STORAGE FACILITY means a building divided into individual self-contained
storage units, which are available to the general public exclusively for the storage
of their goods and chattels.
THEATRE means a building used for the exhibit of a film as defined by the Film
Classification Act, 2005, S.O. 2005, c. 17 or the presentation of the performing
arts. A cinema or a playhouse is a theatre.
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USE
1.

when used as a noun means the purpose for which a building, facility, lot, premises
or structure is designed, maintained or occupied.

2.

when used as a verb means anything done by any person or permitted, either
directly or indirectly by any person, for the purpose of making use of a building,
facility, lot, premises or structure.

WAREHOUSE means a building used for the storage of parts, materials, equipment or
other goods and products and may include their loading, unloading, packaging or
unpacking.

SECTION 5 – GENERAL PROVISONS
5.2.30

The following are prohibited in any development reserve district or residential
district:
.1

5.10.9

In any required front yard or required side yard, a communications
antenna.

In any development reserve district or residential district:
.1

The maximum building height of an accessory building with a flat roof, mansard
roof or a roof having a slope of less than 20.0 degrees shall be 3.0 metres from
grade.

.2

The maximum building height of an accessory building with a roof other than
described in Section 5.10.9.1 shall be 5.50 metres from grade.
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Item No. 8.4
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

Maple Grove Homes (Walker Gate Community development) - OPA#112&Z010/17 4785 Walker Road - Commercial/Multi-unit Dwelling and Townhome Development
- Ward 9
Moved by: Councillor Holt
Seconded by: Member Bjarneson
Decision Number: PHED 495
THAT an amendment to the City of Windsor Official Plan BE APPROVED, by applying
a Specific Policy Area to Part of Lot 13, Concession 6; (Parts 2 & 3, 12R-17667), to
permit a Commercial/Multi-unit Dwelling and Townhome Development;
THAT an amendment to City of Windsor Zoning By-law 8600 BE APPROVED,
changing the zoning of Part of Lot 13, Concession 6; (Parts 2 & 3, 12R-17667), from
Commercial District (CD) 2.1 to Commercial District (CD) 2.2, with a site specific
provision, with a hold provision, to permit and regulate a 37 unit townhome development
in accordance with the regulations of the RD3.1 category and provide a 5 m landscape
setback along the Walker Rd frontage for the mixed use building and further a minimum
interior side yard depth of 7.5 m be required on the west side of the site, adjacent to
the homes on Rockport St.
THAT a Hold provision BE APPLIED to the Site Specific Zone Provision. The Hold
provision may be removed when:
1. Application is made for the removal of the hold provision; and
2. Registration of a Site Plan Control Agreement that includes the mitigation
measures included in the noise and vibration studies.
Carried.
Report No.: S 144/2017
Clerk’s File No: ZB/12853 ZO/12854
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)
Clerk’s Note: The recommendation of the Standing Committee and Administration are
not the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 144/2017
Author’s Contact:
Jim Abbs,
Planner III - Subdivisions
519-255-6543 x6317
jabbs@citywindsor.ca

Report Date: 8/3/2017
Date to Council: 8/21/2017
Clerk’s File #: ZB/12853 ZO/12854

To: Mayor and Members of City Council
Subject:
Maple Grove Homes (Walker Gate Community development) OPA#112&Z010/17 - 4785 Walker Road - Commercial/Multi-unit Dwelling and
Townhome Development - Ward 9

RECOMMENDATION:
THAT an amendment to the City of Windsor Official Plan BE APPROVED, by applying
a Specific Policy Area to of Part of Lot 13, Concession 6; (Parts 2 & 3, 12R-17667), to
permit a Commercial/Multi-unit Dwelling and Townhome Development;
THAT an amendment to City of Windsor Zoning By-law 8600 BE APPROVED,
changing the zoning of Part of Lot 13, Concession 6; (Parts 2 & 3, 12R-17667), from
Commercial District (CD) 2.1 to Commercial District (CD) 2.2, with a site specific
provision, with a hold provision, to permit and regulate a 37 unit townhome development
in accordance with the regulations of the RD3.1 category and provide a 5 m landscape
setback along the Walker Rd frontage for the mixed use building.
THAT a Hold provision BE APPLIED to the Site Specific Zone Provision. The Hold
provision may be removed when:
3. Application is made for the removal of the hold provision; and
4. Registration of a Site Plan Control Agreement that includes the mitigation
measures included in the noise and vibration studies.

EXECUTIVE SUMMARY:
N/A
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BACKGROUND:
APPLICATION INFORMATION:
LOCATION:

4785 WALKER RD

PLANNING DISTRICT: 08 – Roseland
OWNER:

WARD: 9
ZDM: 13

3826040 Canada Inc.

APPLICANT: Maple Grove Homes (Walker Gate Community development)
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PROPOSAL:
The Applicant (Maple Grove Homes) proposes to construct a mixed use development
on the subject site, consisting of 37 townhome dwelling units on the westerly portion of
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the site and a mixed use building (commercial units below/ 45 residential apartments
above) on the eastern portion of the site. It is anticipated that the townhome dwelling
units will be sold as condominium units.
The applicant is requesting site specific Official Plan and Zoning By-law Amendments
that would support the construction of residential townhome units on the west side of
the site and Multiple dwelling units above commercial uses on the east side of the site in
the Commercial Corridor designation, on this specific site. (See - Concept Plan)
The residential townhouse component comprises approximately 1.45 ha of the site and
70.6 m frontage on Ducharme Street. The applicant is proposing to construct 37
townhouse condominium units with a private driveway accessing Ducharme Street. The
private drive will not be a municipal right of way, but will be a common element of the
condominium development.
The commercial and residential mixed use building comprises approximately 0.918 ha
of the site with 132.4 m frontage on Walker Rd. and 43 m frontage on Ducharme. A new
mixed use building with approximately 1860 m2 (20,000 ft2) main floor commercial and
three residential storeys with 15 units per floor for a total of 45 residential units in a four
storey structure fronting on Walker Road.
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Figure 1: Concept Plan
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Figure 2 Townhome Elevation
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Figure 3: Concept Commercial/ Residential Building Elevation

Page 8 of 16
COUNCIL MEETING - September 5, 2017
Page 148 of 291

REQUESTED AMENDMENT MAP:
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SITE INFORMATION:
OFFICIAL PLAN

ZONING

Commercial

Commercial

Centre

CURRENT USE
District

Vacant

(OPA#23)

(CD) 2.1

LOT WIDTH

LOT DEPTH

113.6 m (Ducharme)

+/-135 m

2.37 ha

372.7 ft

+/-443 ft

5.85 acres

AREA

PREVIOUS USE
Vacant

SHAPE
Irregular

All measurements are for the entire parcel and are approximate.

NEIGHBOURHOOD CHARACTERISTICS:
The site is located in the rectangle formed by Walker Road to the east, Ducharme
Street to the south and a railway to the north and Walker Gates Estate to the west. This
area is the site of many different uses, including Single Detached Residential dwellings
to the West (Walker Gates Estates), Commercial/Industrial Uses to the East (Empire
Roofing, D. Pearl and Sons Produce), a railway, Provincial Road and Commercial uses
to the north, and vacant commercial land and Highway 401 to the South.
Walker Road is a heavily travelled four lane arterial road with a commercial/industrial
character and is a designated truck route without any limitations as to time of day use.
Walker Road provides a major access gateway into the city. Ducharme Street is a Class
2 Collector subject to regular use as access to the Walker Gate Estates Subdivision.
The site is serviced by Transit Windsor (Walkerville 8) on Walker Road and Ducharme
Street and has full municipal services.
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DISCUSSION:
PLANNING ANALYSIS:
PROVINCIAL POLICY STATEMENT (PPS) 2014:
The recommended site specific amendment to the City of Windsor Official Plan and
Zoning By-law 8600 maintains land use compatibility and is consistent with the PPS, in
that it encourages development in an existing growth area, the efficient use of existing
infrastructure, and will provide a greater range of housing opportunity.
OFFICIAL PLAN:
The Site was originally designated Business Park in the North Roseland Secondary
Plan. The site was then the subject of an Official Plan Amendment (OPA#23, approved
October 2002) which changed the designation to Commercial Corridor. This change in
designation created the opportunity for a wider range of commercial uses on the site. In
spite of this change, the site remained vacant.
The City of Windsor Official Plan currently designates the site “Commercial Corridor”.
The proposed commercial use conforms to the Commercial Corridor designation.
While the Commercial Corridor designation does not specifically permit the proposed
residential dwelling units above the commercial units, various areas of the City with the
Commercial Corridor designation currently benefit from a commercial zone (CD2.2) that
permits residential units above commercial uses (Campbell & Wyandotte, N/E corner of
Jefferson and Tecumseh, Wyandotte E, west of Jefferson. While not specifically stated
in the Commercial Corridor polices of the Official Plan, these examples illustrate that
permitting residential units above commercial uses is an accepted practice in areas
designated Commercial Corridor.
The Townhome component of the development is not permitted in the Commercial
Corridor designation. The applicant proposes that a site specific special policy area be
created to permit townhomes in this location to provide a transition between the
commercial/multiunit residential building on Walker Road and the single detached
residential dwellings to the west of the site.
The proposed special policy area will clarify that residential uses are permitted on the
site in the locations and in forms illustrated in the applicant’s concept plans.
ZONING BY-LAW:
The site is currently zoned Commercial District (CD) 2.1. The proposed commercial use
component of the proposed development complies with the CD2.1 zone. Amendment to
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the zoning by-law is required to permit the residential component the
commercial\residential building fronting Walker Road and for the proposed townhomes
between the proposed Commercial/Residential building and the existing single
detached residential development to the west.
The existing CD2.2 zone category will be applied to the entire site. Various easements
in favour of the City of Windsor and Enwin Utilities are present along the Walker Road
frontage of the site.
These easements physically limit the location of the
commercial/residential building on the site. For clarity, it is recommended that the limit
of the easement included in the zoning by-law. As the CD2.2 category does not require
any building setback, a minimum 5m setback from the east property line (Walker Road
frontage) is recommended to provide a regulation consistent with the existing
easements and provide landscape separation from this busily travelled portion of
Walker Rd.
A site specific provision will be applied identifying townhomes as an additional permitted
use on the western portion of the site. The regulations for the townhome development
will be patterned after the Residential District (RD) 3.1 zone regulations.
ADDITIONAL ISSUES:
A Noise and Vibration Study was submitted by the applicant. The study found that
mitigation measures are required as part of the development of this site. The mitigation
measures identified by the consultant include:
Noise:
o All townhouse blocks and the apartment building require mandatory air
conditioning;
o A 6.0 m high sound barrier is required along the north extent of the site.
This can be a berm/acoustic fence or a combination of the two;
o A 3.5 m high sound barrier is required for the most southerly unit of
townhouse Block 1;
o A 3.2 m high sound barrier is required for the most southerly unit of
townhouse Block 5;
o With upgraded exterior wall construction meeting a sound transmission
class (STC) rating of 54 (e.g. brick veneer), the window STC requirements
are:
 STC 32 for the Apartment building and Townhouse Blocks 4 and 9;
and
 STC 27 for Townhouse Blocks 1, 3, 5 and 8.
Vibration:
A Vibration Study was submitted by the applicant. Vibration mitigation is required to be
installed for the northerly half of the Apartment building, townhouse Blocks 4 and 9.
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Mitigation includes isolating the below-grade foundation from the surrounding soil and
backfill, with a layer of rigid insulation.
As this development is subject to Site Plan Control, the Mitigation measures concerning
both noise and vibration will be included in the site plan control agreement. The
Planning Department recommends that a hold provision will be applied to the zoning to
ensure that the mitigation measures required in the Noise and Vibration studies are
applied through the site plan control process.

RISK ANALYSIS:
N/A

FINANCIAL MATTERS:
N/A

CONSULTATIONS:
Comments received from municipal departments and external agencies are attached as
Appendix “A” to this report. There are no objections to the proposed amendment.
Public Notice:
The statutory notice was advertised in the Windsor Star Newspaper and all properties
within 120m (400 feet) of the subject parcel received courtesy notice by mail prior to the
Planning, Heritage, and Economic Development Standing Committee (PHEDSC)
meeting

CONCLUSION:
PLANNER’S OPINION AND CONCLUSIONS:
Maple Grove Homes proposes to construct the Walker Gate Community development, a
mixed use development consisting of 37 townhome dwelling units on the westerly
portion of the site and a mixed use building (commercial units below/ 45 residential
apartments above) on the eastern portion of the site.
The proposed townhomes will provide a transition between the commercial/multi-unit
residential building and the single detached dwellings to the west.
The proposed development will provide commercial space that conforms to the current
Official Plan designation and complies with the current zoning on the site.
The commercial/multi-unit residential building will provide a physical barrier for noise
attenuation for the proposed and existing residential uses to the west.
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The Official Plan Amendment will provide for a Zoning By-law amendment that will
permit residential above commercial use on this specific site.
Residential units above commercial space in the Commercial Corridor designation is
accepted practice in the City of Windsor. Creating a Special Policy Area for this site will
clarify that practice for this site, and allow the proposed townhome development.
A Noise and Vibration study has been completed; appropriate mitigation is required, and
will take place as part of site plan control. A hold provision will be applied to the zoning
ensure that the mitigation measures required in the Noise and Vibration studies are
applied through the site plan control process.
The proposed multi unit residential and townhome units will provide additional housing
choice in an area dominated by single detached dwellings.
The proposed amendments are consistent the PPS, with the policy direction of the City
of Windsor Official Plan (as amended), is compatible with existing and permitted uses in
the surrounding neighbourhood and constitutes good planning.

PLANNING ACT MATTERS:
Jim Abbs, MCIP, RPP
Senior Planner
I concur with the above comments and opinion of the Registered Professional Planner.
Thom Hunt, City Planner
I am not a registered Planner and have reviewed as a Corporate Team Leader
SAH OC

APPROVALS:

Name

Title

Don Wilson

Manager of Development Applications

Thom Hunt

City Planner

Wira Vendrasco

Deputy City Solicitor
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Name

Title

Shelby Askin Hager

City Solicitor

Onorio Colucci

Chief Administrative Officer

NOTIFICATIONS:

Name

Address

Walker Gate
Developments
Lassaline
Consultants

Email

Community 671 Wyandotte Street E, karimhomesa@gmail.com
Windsor ON, N9A 3J3
Planning 1632 County Road 31, St Jackie @lassalineplan.ca
Joachim, ON N0R 1S0

Councillor Payne
Greater
Essex
County
District School Board
All Landowners within 120m
of site

APPENDICES:
1 Appendix
2 Appendix
3 Appendix
4.Appendix

A - Agency Comments
B – Maps
C - Concept Plans
D -CD2.1 ,CD2.2 and RD3.1 Zoning
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Appendix A – Comments
Public Works:
The applicant is requesting amendments to the City of Windsor Official Plan, and Zoning by-law
8600 for the property located at the northwest corner of the Walker Road/Ducharme Street
intersection. The amendments are required in order to support a proposed mixed use
development on the property currently know as 4785 Walker Road. We offer the following
comments with the understanding this development will be subject to a future site plan control
application:
Sewers – This site is to be serviced by the 1800mm RCP storm sewer and 250mm RCP
sanitary sewer located on Walker Road. Record drawings indicate that private drain
connections were left to this site when this section of Walker Road was reconstructed in 2010.
Servicing to this site will be required to comply with the design intentions carried under the
previous servicing.
Site servicing drawings will be required for storm, sanitary and water services for the subject
site. A sampling manhole is to be provided at the property line, if one does not already exist.
Storm detention calculations demonstrating compliance with the 7th Street Drain
Diverson/Walker Road Project are required.
Right-of-Way – Walker Road is classified by the Official Plan as a Class II Arterial road
requiring a 42 metre right-of-way. Confirmation is required indicating that property requirements
have been previously conveyed to the City in compliance with the Walker Road Environmental
Assessment Study. The approved design required a 4m wide easement along the frontage of
Walker Rd. Schedule X of the Official Plan classifies Ducharme Street as a Class II Collector
road with a required right-of-way width of 22 metres. The current right-of-way width is 22
metres; therefore a land conveyance is not required.
Our understanding is that the applicant is proposing a condominium corporation being
established for the proposed development. It should be noted that all services located on the
development will be privately owned, with maintenance and eventual replacement being the
responsibility of the condominium corporation.
All driveway approaches to Ducharme Street shall be constructed as per City of Windsor
Standard Engineering Drawing AS-204. The driveways are to be constructed with straight flares,
and not raised curbs with the public right-of-way. A Street Opening permit will be required for
any work in the right-of-way.
A sidewalk is required to be constructed on the north side of Ducharme Street, in accordance
with City standards.
In summary, we have no objections to the proposed rezoning and Official Plan amendment
application, subject to the following requirements (requirements can be imposed as part of site
plan control):
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Site Plan Control Agreement – The applicant enters into an agreement with the City of
Windsor for all requirements under the General Provisions of the Site Plan Control Agreement
for the Engineering Department.
Sampling Manhole – Prior to the issuance of a Building Permit, the applicant(s) shall agree to
install a sanitary sewer-sampling manhole, if one does not already exist, at the property line of
the subject lands to the satisfaction of the Corporation’s City Engineer.
Sidewalks – The owner(s) agrees, to construct at their expense and according to City of
Windsor Standard Specifications, a concrete sidewalk along the entire Ducharme Street
frontage of the subject lands. All work to be to the satisfaction of the City Engineer.
Video Inspection (Connection) – The applicant shall agree to conduct at its entire expense a
video inspection, or pay the cost of similar inspection, of the existing connections proposed for
use to ensure the suitability of the connection use, all to the satisfaction of the City Engineer.
Easement – If not already provided, the applicant agrees to gratuitously convey to the
Corporation and/or utility companies such as, but not limited to Bell Canada, Union Gas
Limited, The Windsor Utilities Commission, EnWin Utilities Ltd, Cogeco Cable Canada GP
Inc., Rogers Communications Partnership and Managed Network Systems Inc., an easement
satisfying the requirements of the Walker Road Environmental Assessment Study.
Private Road and Services – The applicant acknowledges responsibility for maintenance and
eventual replacement of the private roads and utilities constructed to service this development.
These responsibilities are to be transferred to the condominium corporation once established.
The City of Windsor assumes no responsibilities, current or future in relation to this
infrastructure.
If you have any questions or concerns, please contact the undersigned by email at
pwinters@citywindsor.ca
Windsor Police Service:
The proposed development represents a very sound example of planning that is particularly
beneficial from a public safety perspective. The reasoning behind this is that built form that
combines both residential and commercial uses within the same building offers an extended
duration of each day whereby the property maintains an ongoing, occupied presence,
effectively adding “eyes on the street” for a greater proportion of each day. This is ideal from a
public safety and crime prevention perspective as it facilitates better reporting of incidents and
an overall increase in general “monitoring” of the surrounding neighbourhood.
Specific public safety issues relating to elements such as lighting, access, way finding, and
other physical crime prevention measures can be effectively addressed during the site plan
review stage of the development. For this reason, no comments will be provided at this time
on the conceptual site plan submitted. The Windsor Police Service fully supports the
requested amendments to both the Official Plan and the Zoning By-Law for this application.
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Transportation Planning:


Walker Rd. is a municipal roadway classified by the Official Plan as a Class II Arterial road
requiring a 42 metre right-of-way. The Walker Road Environmental Assessment has been
completed for this section of Walker Rd and the approved design recommends a 4m wide
easement along the frontage of Walker Rd.



Schedule X of the Official Plan classifies Ducharme Street as a Class II Collector road with a
required right-of-way width of 22 metres. The current right-of-way width is 22 metres; therefore
a land conveyance is not required.



The right-of-way width for the proposed Local road shall meet the requirement from the Official
Plan of 20 metres. Proposed Cul-de-sac shall conform to City of Windsor Standard Engineering
Drawing AS-545A for which a radius of 9.5 meters is required.



4.6 m x 4.6 m corner cut-offs are required by the Official Plan at unsignalized intersections of a
Local Road and a Collector Road



All accesses shall conform to the TAC Geometric Design Guide for Canadian Roads and the City
of Windsor Standard Engineering Drawings (AS-203 and AS-204).



The minimum corner clearance distance for the access along a collector road is 55 m. The site
plan shall be revised to show this requirement is met for the access along Ducharme.



The minimum clear throat length for an access along a collector road shall be a minimum of 8m.



As a condition of this application, the owner shall agree that sidewalks are to be constructed at the
owner's expense or contribute toward future construction along Ducharme and proposed local
road.



The minimum number of bicycle parking spaces shall be provided on the subject property.



A Transportation Impact Study has been received in conjunction with this application. Additional
comments on the TIS will follow.

Assessment:
We have no objection to the zoning amendment and respective development.
Environmental Services:
No concerns from Environmental Services.
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G.E.C.D.S.B.
As a result of the Board’s review, we note that the development proposal is within the existing
school catchment area of Talbot Trail Public School and Vincent Massey Secondary School.
Any pupils from this proposed development attending Talbot Trail Public School would appear
to be within a designated “Walk Zone”, due to the school’s close proximity to the northwest of
this site location. As such, the Owner should take in consideration enhanced walkability, when
working on the detailed planning design as this project proceeds forward.
We have no issues of concern with the above-noted proposal, subject to the standard conditions
of removing the Holding Symbol on the Zoning By-law, by requiring the Condominium
Agreement, Site Plan Agreement and Registration of the Condominium Plan, in accordance with
the City’s Official Plan policies for conditions under Section 36 of the Planning Act.
The Board looks forward to receiving the future anticipated planning applications on this project,
so that we have abilities to review, analyze and comment to the City, as deemed necessary,
with any comments and conditions.
The Board requests Notices of Decision rendered by the City on this above-noted Official Plan
Amendment and Zoning By-law Amendment Applications.
ERCA:
The following is provided for your information and consideration as a result of our review of
Zoning By- Law Amendment Z-010-17, and Official Plan Amendment OPA 112. The purpose of
this application is to amend the zoning and Official Plan designation of the subject lands to
permit mixed uses of commercial and residential use. The mixed uses proposed will include
several blocks of 4 unit townhouses, and a 4 storey commercial/residential mixed use building,
with the associated parking areas.
NATURAL HAZARD POLICIES OF THE PPS, 2014
The above noted lands are subject to our Development, Interference with Wetlands and
Alteration to Shorelines and Watercourses Regulations under the Conservation Authorities Act,
(Ontario Regulation No. 158/06). The subject parcel falls within the regulated area of the 7th
Street Drain. The property owner will be required to obtain a Permit or Development Clearance
from the Essex Region Conservation Authority prior to any construction or site alteration or
other activities affected by the regulations.
WATER RESOURCES MANAGEMENT
We acknowledge that the subject amendment application is for the purpose of adding a mixed
use of commercial and residential, in which we would have no objections. It is our
understanding that the future development will be subject to a development agreement or site
plan control application, and therefore we would prefer to comment on the site specific nature of
the proposed development through that process when circulated. Due to the location and scale
of the proposed development, we will request the opportunity to review the stormwater
management report, and may include conditions in the Site Plan Control and/or Development
Agreement.
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NATURAL HERITAGE POLICIES OF THE PPS 2014
The subject property is not within or adjacent to any natural heritage feature that may meet the
criteria for significance under the Provincial Policy Statement (PPS 2014). Based on our review,
we have no objection to the application with respect to natural heritage policies.
FINAL RECOMMENDATION
We have no objection to this Zoning and Official Plan Amendments.
Windsor Fire Service:
No concerns from fire on this application.
ENWIN/WUC:
Hydro Engineering: Enwin has an existing 27.6kV high voltage pole line along Walker Rd
(east limit of site)
No Objection, providing the proposed 4 storey building meets minimum clearance requirements
from the existing overhead pole line along Walker Road
Water Engineering: Has No Objections
Parks & Facilities:
There are no objections from a Landscape or Parks perspective. The application will entail a
Site Plan Review upon development. At that time detailed landscape requirements will be
made.
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Appendix B – Maps
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Appendix C – Concept Plans
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Appendix D -CD2.1, CD2.2 and RD3.1 Zoning
COMMERCIAL DISTRICT 2.1 (CD2.1)
(a)

Permitted Uses
(i)

A retail store, not including a retail store for the sale of motor
vehicles or heavy machinery; wholesale store; bakery not
exceeding 500 square metres in net floor area; confectionery not
exceeding 500 square metres in net floor area; a garden centre
and, exclusive of a lot in a Business Improvement Area, a
temporary outdoor vendor’s site.
(AMENDED by B/L 8614, June 23,1986 AND B/L 232-2006, Jan.

18, 2007)

(ii)

A personal service shop; day nursery; funeral home; church; church
hall; tourist home.
(AMENDED by B/L 11922,
Sept. 23/1994)

(iii)

A business, financial, medical or veterinary office;
studio; commercial school;

professional

(iv)

A light repair shop; gas bar; an existing service station; an existing
automobile repair garage.
(AMENDED by B/L 11614,
Nov.1/1993)

(v)

A restaurant; take-out food outlet; micro-brewery; drive-through
food outlet; drive-through restaurant;
(AMENDED by B/L 33-2001, October 23, 2001, OMB Decision/Order No. 1716, OMB
Case No. PL010233 AND AMENDED by B/L 375-2004, Dec. 21, 2004 AND AMENDED
by B/L 164-2010, Nov. 17, 2010)

(vi)

Place of entertainment and recreation; private hall;

(vii)

A public parking area; parking garage;

(viii)

Any use accessory to the foregoing uses, not including an outdoor
storage yard unless otherwise specifically permitted by this by-law.
(AMENDED by B/L 232-2006, Jan. 18,
2007)

(b)

Regulations:
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(i)

Maximum building height

-

equal to the length of the
longest exterior lot line or 14
metres, whichever is the
lesser;

(AMENDED

by B/L 363-2002, Dec. 31,

2002)

(ii)

A TOURIST HOME shall have a maximum occupancy of 10
persons not including the receiving family or staff and shall be
licensed as a Type I Lodging House under City of Windsor By-law
Number 5900, as the same may be amended from time to time.
(ADDED by B/L 11922, Sept. 23/1994)

(iii)

Supplementary Regulations:
See Section
2l re: Supplementary Use Regulations
22 re: Supplementary Lot Regulations
23 re: Supplementary Building Regulations
24 re: Parking Space Regulations
25 re: Parking Area Regulations
(AMENDED BY B/L 11922, Sept.
23/1994)

(2)

COMMERCIAL DISTRICT 2.2 (CD2.2)
(a)

Permitted Uses
(i)

A retail store, not including a retail store for the sale of motor
vehicles or heavy machinery; wholesale store; bakery not
exceeding 500 square metres in net floor area; confectionery not
exceeding 500 square metres in net floor area; outdoor market
within a Business Improvement Area;
(AMENDED B/L 8614, June 23, l986 AND by B/L 232-2006, Jan. 18,
2007)

(ii)

A personal service shop; day nursery; funeral home; church; church
hall; tourist home.
(AMENDED BY B/L 11922,
SEPT. 23/1994)

(iii)

A business, financial, medical or veterinary office; professional
studio; commercial school;
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(iv)

A light repair shop; gas bar; an existing service station; an existing
automobile repair garage.
(AMENDED B/L 11614,
Nov.1/1993)

(v)

A restaurant; take-out food outlet; micro-brewery.
(AMENDED by B/L 33-2001, October 23, 2001, OMB Decision/Order No. 1716, OMB
Case No. PL010233 AND AMENDED by B/L 375-2004, Dec. 21, 2004)

(vi)

Place of entertainment and recreation; private hall;

(vii)

Dwelling units in a combined use building with any one (1) or more
of the foregoing uses, provided that all dwelling units, not including
entrances thereto, are located entirely above the non-residential
use(s);

(viii)

A public parking area; parking garage;

(ix)

Any use accessory to the foregoing uses, not including an outdoor
storage yard unless otherwise specifically permitted by this by-law.
(AMENDED by B/L 232-2006, Jan. 18,
2007)

(aa)

Prohibited Uses
Despite subclause (iv) of clause (a) of this subsection, a gar bar and a
service station shall not be permitted uses on any lot situated within 63.5
metres of the east or west limits of Sandwich Street between Detroit and
Brock Streets or within 30 metres of the south limit of Mill Street between
Russell and Sandwich Streets. (ADDED B/L 11358, March 1/93)

(b)

Regulations
(i)

Maximum building height

- equal to the length of the
longest exterior lot line
or 14 metres, whichever
is the lesser;
(AMENDED

2002)

(ii)

Minimum amenity area per dwelling unit:
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by B/L 363-2002, Dec. 31,

1.

Bachelor Unit

- 7.5 square metres

2.

One-Bedroom Unit

- 10 square metres

3.

Two or more bedroom unit

- 15 square metres

(AMENDED by B/L 162-1998, June 24, 1998 AND by B/L 33-2001, October 23, 2001,
OMB Decision/Order No. 1716, OMB Case No. PL010233)

(iii)

A TOURIST HOME shall have a maximum occupancy of 10
persons not including the receiving family or staff and shall be
licensed as a Type I Lodging House under the City of Windsor Bylaw Number 5900, as the same may be amended from time to time.
(ADDED by B/L 11922, Sept. 23/1994)

(iv)

Supplementary Regulations
See Section
2l re: Supplementary Use Regulations
22 re: Supplementary Lot Regulations
23 re: Supplementary Building Regulations
24 re: Parking Space Regulations
25 re: Parking Area Regulations

Residential District 3.l (RD3.l)

(a)

Permitted Uses
(i)

A double duplex dwelling; multiple dwelling; residential care facility;
lodging house; convent; monastery;

(ii)

A townhome dwelling; semi-detached dwelling; duplex dwelling.
(AMENDED by B/L 33-2001, October 23, 2001, OMB Decision/Order No. 1716, OMB
Case No. PL010233 and AMENDED by B/L 363-2002, Dec. 31, 2002)

(iii)

Any existing single unit dwelling.

(AMENDED by B/L 363-2002, Dec. 31,

2002)

(iv)

Any use accessory to the foregoing uses.

(v)

Notwithstanding the provisions of clause (a) of subsection (l) of
Section l2 of By-law 8600, for the lands comprising Lots 187 and
188, Registered Plan 548, situated on the north side of Brock
Street, west of Bloomfield Road, a maximum of six dwelling units
shall be permitted.
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(ADDED by B/L 9545, O.M.B. Order R880673, April 20, l990 AS AMENDED Jan. 8,
199l)

(b)

Regulations
(i)

Minimum lot frontage -

18 metres

(ii)

Minimum lot area -

550 square metres for the
first 4 dwelling units;
85 square metres for each
additional dwelling unit.

(iii)

Notwithstanding the provisions of sub-paragraph (ii)
of this
paragraph, on a corner lot having a minimum frontage of 30 metres
on each of the exterior lot lines, the maximum number of permitted
dwelling units may be increased by 25%.

(iv)

Maximum main building height
Interior Lot -

9 metres
(AMENDED by B/L 11093, July
20/92)

Corner Lot

-

9 metres, where any
exterior lot line is less
than 30 metres in length;
or
l4 metres, where each
exterior lot line is a
minimum of 30 metres in
length. (AMENDED by B/L
9057, July 7/87)

(v)

Maximum lot coverage

-

(vi)

Minimum landscaped open space yard - 35% of the lot area.

(vii)

(DELETED by B/L 162-1998, June 24, 1998)
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35% of the lot area

(viii)

The minimum side yard width on each side shall be equal to 30% of
the building height except:
l.

Where a habitable room window of any dwelling unit faces a
side lot line, the minimum side yard width on that side shall
be 6.0 metres;

2.

Where an access area is provided between a building wall
having no habitable room windows and a side lot line, the
minimum side yard width shall be the greater of 3.0 metres
or 30% of the building height.
(AMENDED

by B/L 363-2002, Dec. 31,

2002)

(ix)

Minimum front yard depth -

6 metres

(x)

Minimum rear yard depth -

7.5 metres

(xi)

Notwithstanding the provisions of sub-paragraphs (i) to (x) inclusive
of this paragraph, SEMI-DETACHED OR DUPLEX DWELLING, A
MULTIPLE DWELLING having a maximum of 4 dwelling units,
double duplex dwelling or TOWNHOME DWELLINGS and any use
accessory thereto shall be in accordance with the provisions of
paragraph (b) of subsection (2), of Section 11, RD2.2 DISTRICT, of
this by-law applicable thereto.
(AMENDED by B/L 33-2001, October 23, 2001, OMB Decision/Order No. 1716, OMB
Case No. PL010233 and AMENDED by B/L 363-2002, Dec. 31, 2002)

(xii)

Notwithstanding the provisions of sub-paragraph (i) to (x) inclusive
of this paragraph, any building used for a LODGING HOUSE for
the accommodation of a maximum of ten (10) persons and any use
accessory thereto shall be in accordance with the provisions of
paragraph (b), of subsection (l), of Section 10, RD1.1 DISTRICT, of
this by-law applicable thereto; provided, further, that the whole of
the building shall be used for a lodging house and may also include
any use accessory thereto.

(xiii)

Notwithstanding the provisions of sub-paragraphs (i) to (x) inclusive
of this paragraph, any additions to an EXISTING SINGLE-UNIT
DWELLING, EXISTING DUPLEX DWELLING, EXISTING SEMIDETACHED DWELLING and any use accessory to the foregoing
uses shall be in accordance with the provisions of paragraph (b), of

COUNCIL MEETING - September 5, 2017
Page 173 of 291

subsection (2), of Section 11, RD2.2 DISTRICT, of this by-law
applicable thereto.

(xiv)

Supplementary Regulations:
- See Section
2l re: Supplementary Use Regulations
22 re: Supplementary Lot Regulations
23 re: Supplementary Building Regulations
24 re: Parking Space Regulations
25 re: Parking Area Regulations
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ADDITIONAL
INFORMATION

Bruce & Allyson Chapple
2190 Rockport Street
Windsor, ON N9G 3A5

ITEM NO. Zt

519-984-8086
Council Services

City of Windsor
350 City Hall Square West, Room 203
Windsor, ON N9A6S1

SUBJECT: FILE NUMBER OPA/5148 & ZNG/5147
REGARDING RE-ZON1NG APPLICATION TO CONSIDER AMENDMENTS TO OFFICIAL PLAN AND ZONING BYLAW 8600 - PLAN TO CHANGE COMMERCIAL TO COMMERC1AL/RESIDENTIAL ZONING WITH THE
ADDITION OF 37 HOME TOWNHOUSE COMPLEX AND A SEPARATE UNIT CONSISTING OF COMMERCIAL
UNITS BELOW WITH 2ND, 3RD, AND 4TH FLOORS RESIDENTIAL
To whom it may concern;

Consider this letter as opposition to the proposed official plan amendment change.
As this letter is delivered to the city via email/maJI a petition will be generated and signed by the
properties/people directly effected by this proposal.
There are a number of concerns:
1. Property value will decrease

2. Privacy is drastically reduced (see attached site plan proposed drawing)
3. There are currently no townhomes in this area or buildings with apartments above as proposed

4. The plan drastically adds to the amount of traffic in an already congested neighbourhood
5. The site was always commercially zoned which was fine when we purchased our property
6. With a commercial development we would still keep our privacy - we wouldn't have residents

able to see into our homes/backyards
What this zoning change and the specific proposal drawing does which is of most concern is destroy our
privacy. Think about it-you are planning to build 2 storeytownhomes in our backyard -come on!

Would you be ok with this happening if you lived here - I don't think so!
Expect us to never stop fighting this, we will stand united and see you at the council meeting.

COUNCIL MEETING
PLANNING, HERITAGE & ECONOMIC DEVELOPMENT STANDING COMMITTEE
MONDAY AUGUST 21, 2017 AT4:30PM

COUNCIL CHAMBERS, THIRD FLOOR/ CITY HALL SQUARE WEST/ WINDSOR, ONTARIO
Yours truly/

Bruce Chapple
Cc: Allyson Chapple

on'YopwiNoatQN

COUNCIL SERVICES

AUG 1.5 20)7
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RECEIVED

OM IOM

WALKER GATE COMMUNITY NORTH
PROPOSED SITE PLAN
July 2017
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Item No. 8.5
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

Windsor Municipal Heritage Register - Add and Remove Properties (City-wide)
Moved by: Councillor Holt
Seconded by: Member Baker
Decision Number: PHED 496
I.
THAT the following 24 (properties around and on Traditional Commercial Streets)
of cultural heritage value or interest BE ADDED to the Windsor Municipal Heritage
Register:




















1800-1900 blocks Brant Street – Stone Curbs – c1885 – Walkerville streetscape –
Walkerville
329 Cameron Avenue – Quadruplex – c1926 – Brick with arches, Bungalow features
– Core
345-347-349 Campbell Avenue – Triplex – c1918 – Stucco, Bungalow features –
Core
654 Chilver Road – House – c1908 – Queen Anne details – Walkerville
1281 Chilver Road – Cobblestone House and Garage – c1912 – Bungalow/
Craftsman – Walkerville
261 Crawford Avenue – Lovell House – c1896 – Vernacular Brick – Core
326-330-332 Elm Avenue – Triplex – c1920 – Stucco, Bungalow features – Core
1285-1291 Elsmere Avenue / 832-834 Ottawa Street – Marwood Apartments – 1928
– Mixed-Use – Core
628-634 Hall Avenue – Kahn Apartments – c1911 – Brick two-storey, symmetrical –
Core
561 Louis Avenue – G Adam Apartments – 1926 – Shaped parapet, decorative
brickwork – Core
669-677 Marentette Avenue – Christian Brothers Academy – c1904 – Edwardian –
Core
854 Ottawa Street / 1286 Elsmere Avenue – Elsmere Apartments – 1927 – Brick
Apartment Block – Core
561 Parent Avenue – Lee-Ann Apartments – c1927– Symmetrical, flared entry hood
– Core
1331 Parent Avenue – Tubaro House – c1948 – Stone House, round tower – Core
546 Partington Avenue – Sharron Earl Apartments – c1925 – Prairie School
Elements – Sandwich
547 Partington Avenue – Apartments – c1926 – Prairie School Elements – Sandwich
558 Partington Avenue – Sharron Apartments – c1925 – Prairie School Elements –
Sandwich
559 Partington Avenue – Apartments – c1926 – Prairie School Elements – Sandwich
629-637 Partington Avenue – Duplex – c1925 – Prairie School Elements – Sandwich
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1007 Pelissier Street / 129 Erie Street West – Erie Apartments – c1915 – Banding
details – Core
643 Pierre Avenue – Charron-Nord House – c1910 – Wood details including dentils,
shingles 2nd floor – Core
235 Randolph Place – Denomy House – c1922 – Mission/Spanish Colonial Revival
– Sandwich
1314 University Avenue West – Francis Apartments – c1923 – Symmetrical, low
stepped parapet, arched entry hood – Core
1766 University Avenue West – London Apartments – c1928 – Symmetrical, arched
entrances with peaked parapet, extended front balconies – Core

II.
THAT these 4 properties BE REMOVED from the Windsor Municipal Heritage
Register:





705 Brock Street – Sidewalk Slab "Huron St" – Streetscape – Sandwich
1949 Devonshire Court – St. George’s Church – 1955 – Church – Walkerville
1949 Devonshire Court – St. George’s Church Hall – 1921 – Church – Walkerville
7880 Riverside Drive East – Abar’s Island View Hotel – c1905 – Roadhouse Tavern
– Riverside

Carried.
Councillor Marra was absent at the time the vote was taken on this matter.

Report No.: S 133/2017
Clerk’s File No: MBA2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 133/2017
Author’s Contact:
John R. Calhoun
jcalhoun@citywindsor.ca
519-255-6543 x 6179
Kristina Tang
ktang@citywindsor.ca
519-255-6543 x 6435
Tracy Tang
519 255-6543 ext. 6438
ttang@citywindsor.ca

Report Date: 7/24/2017
Date to Council: 8/21/2017
Clerk’s File #: MBA2017

To: Mayor and Members of City Council
Subject: Windsor Municipal Heritage Register - Add and Remove Properties
(City-wide)

RECOMMENDATION:
I.
THAT the following 24 (properties around and on Traditional Commercial Streets)
of cultural heritage value or interest BE ADDED to the Windsor Municipal Heritage
Register:
 1800-1900 blocks Brant Street – Stone Curbs – c1885 – Walkerville streetscape –
Walkerville
 329 Cameron Avenue – Quadruplex – c1926 – Brick with arches, Bungalow features
– Core
 345-347-349 Campbell Avenue – Triplex – c1918 – Stucco, Bungalow features –
Core
 654 Chilver Road – House – c1908 – Queen Anne details – Walkerville
 1281 Chilver Road – Cobblestone House and Garage – c1912 – Bungalow/
Craftsman – Walkerville
 261 Crawford Avenue – Lovell House – c1896 – Vernacular Brick – Core
 326-330-332 Elm Avenue – Triplex – c1920 – Stucco, Bungalow features – Core
 1285-1291 Elsmere Avenue / 832-834 Ottawa Street – Marwood Apartments – 1928
– Mixed-Use – Core
 628-634 Hall Avenue – Kahn Apartments – c1911 – Brick two-storey, symmetrical –
Core
 561 Louis Avenue – G Adam Apartments – 1926 – Shaped parapet, decorative
brickwork – Core
Page 3 of 20
COUNCIL MEETING - September 5, 2017
Page 179 of 291
















669-677 Marentette Avenue – Christian Brothers Academy – c1904 – Edwardian –
Core
854 Ottawa Street / 1286 Elsmere Avenue – Elsmere Apartments – 1927 – Brick
Apartment Block – Core
561 Parent Avenue – Lee-Ann Apartments – c1927– Symmetrical, flared entry hood
– Core
1331 Parent Avenue – Tubaro House – c1948 – Stone House, round tower – Core
546 Partington Avenue – Sharron Earl Apartments – c1925 – Prairie School
Elements – Sandwich
547 Partington Avenue – Apartments – c1926 – Prairie School Elements – Sandwich
558 Partington Avenue – Sharron Apartments – c1925 – Prairie School Elements –
Sandwich
559 Partington Avenue – Apartments – c1926 – Prairie School Elements – Sandwich
629-637 Partington Avenue – Duplex – c1925 – Prairie School Elements – Sandwich
1007 Pelissier Street / 129 Erie Street West – Erie Apartments – c1915 – Banding
details – Core
643 Pierre Avenue – Charron-Nord House – c1910 – Wood details including dentils,
shingles 2nd floor – Core
235 Randolph Place – Denomy House – c1922 – Mission/Spanish Colonial Revival
– Sandwich
1314 University Avenue West – Francis Apartments – c1923 – Symmetrical, low
stepped parapet, arched entry hood – Core
1766 University Avenue West – London Apartments – c1928 – Symmetrical, arched
entrances with peaked parapet, extended front balconies – Core

II.
THAT these 4 properties BE REMOVED from the Windsor Municipal Heritage
Register:
 705 Brock Street – Sidewalk Slab "Huron St" – Streetscape – Sandwich
 1949 Devonshire Court – St. George’s Church – 1955 – Church – Walkerville
 1949 Devonshire Court – St. George’s Church Hall – 1921 – Church – Walkerville
 7880 Riverside Drive East – Abar’s Island View Hotel – c1905 – Roadhouse Tavern
– Riverside

EXECUTIVE SUMMARY: N/A
BACKGROUND:
Windsor has designated heritage properties beginning in 1976. For non-designated
properties the “Windsor Heritage Properties Inventory” was a non-binding planning tool
to flag properties with cultural heritage value. The Ontario Heritage Act was amended
in 2005 to allow municipalities to include non-designated properties of cultural heritage
value or interest on an official Municipal Heritage Register and provides protection
against quick demolition of these undesignated properties. The City undertook a
comprehensive review of properties on the Inventory, and in August 2007 City Council
approved the first Register listings; most others were added in June 2008. Several
properties have been added since then, and some removed; several have been
designated. Council approved the most recent listings in July 2017. The current
Windsor Municipal Heritage Register is available on the City’s website, linked from:
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http://www.citywindsor.ca/residents/planning/Plans-and-Community-Information/KnowYour-Community/Heritage-Planning/Pages/Windsor-Municipal-Heritage-Register.aspx

DISCUSSION:
Proposal:
The recommendations set out in this report would add 24 properties to the Windsor
Municipal Heritage Register. The majority of these properties are proposed for addition
as a result of surveys conducted as part of the Interim Control Bylaw Study for OffStreet Parking around Traditional Commercial Streets. Four properties are also
proposed to be removed from the Register, mostly from approved demolitions.
Legal Provisions:
Part IV, Section 27 of the Ontario Heritage Act states that “the register may include
property ... that the council of the municipality believes to be of cultural heritage value or
interest”, without being designated. Also, “Where the council of a municipality has
appointed a municipal heritage committee, the council shall, before including a property
... or removing the reference to such a property from the register, consult with its
municipal heritage committee.”
Ontario Regulation 9/06 provides criteria for designation under the Ontario Heritage Act.
While it is good practice to observe the same reasons for municipal register listing, it is
not legally required. Part 1.(2) of the regulation is italicized for emphasis:
“A property may be designated under section 29 of the [Ontario Heritage] Act if it meets
one or more of the following criteria for determining whether it is of cultural heritage
value or interest:
1. The property has design value or physical value because it,
i. is a rare, unique, representative or early example of a style, type, expression,
material or construction method,
ii. displays a high degree of craftsmanship or artistic merit, or
iii. demonstrates a high degree of technical or scientific achievement.
2. The property has historical value or associative value because it,
i. has direct associations with a theme, event, belief, person, activity, organization
or institution that is significant to a community,
ii. yields, or has the potential to yield, information that contributes to an
understanding of a community or culture, or
iii. demonstrates or reflects the work or ideas of an architect, artist, builder, designer
or theorist who is significant to a community.
3. The property has contextual value because it,
i. is important in defining, maintaining or supporting the character of an area,
ii. is physically, functionally, visually or historically linked to its surroundings, or
iii. is a landmark.”
The Heritage Planner makes editorial corrections to the Municipal Heritage Register as
new information is found without announcing each change to the Planning, Heritage &
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Economic Development Standing Committee. However, additions or deletions of
property must be considered by the Committee and approved by Council.
The Ontario Heritage Act requires the owner of a property listed on the register to give
the City sixty days notice of proposed demolition. This notice now requires a completed
submission of historic information about the property. During the sixty days notice
period City Council (after standing committee consultation) may initiate designation or
decide to take no action.
A new heritage designation requires consideration from Council in two steps: The
Notice of Intention to Designate (current step), which provides direction for the City
Clerk to give notice to the owner, a newspaper and others of Council’s intent to initiate
the heritage designation. After thirty days, and if there is no objection, Council may
pass a by-law to designate the property in accordance with the Ontario Heritage Act.
The procedures for amendments are in the Act (30.1).
Property Descriptions: (“c” is approximate date)
These properties are recommended for addition to the Register. They are grouped by
Traditional Commercial Street locations:
Ottawa Street BIA
 1281 Chilver Road – Cobblestone House and Garage – c1912 – Bungalow/
Craftsman – Walkerville

This dwelling, originally addressed as 335 Victoria Road, is a one-and-a-half storey
bungalow constructed by draughtsman Louis Haag in Craftsman style c1912 (Windsor
Star). Details in the dwelling include a low pitch gable roof, centre pitched gable dormer,
and wide eaves overhang with exposed beams and braces. Cobblestone is used on the
first floor and foundation of the dwelling, and continues on the chimney and thick porch
column. The cobblestone detached garage was constructed c.1920. Half-timbering on
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the upper level exterior hints at influences from the Tudor Revival style. Three-over-one
sash windows are wood framed.
 1285-1291 Elsmere Avenue / 832-834 Ottawa Street – Marwood Apartments – 1928
– Mixed-Use – Core

The two-storey building with buff brick is laid with common bond where the headers are
slightly projected to create a stripe pattern. The parapet is capped with wood cornice
and belt clips and the building also features some stone insets. Double hung windows
with wood trim and stone sills are slightly recessed from the walls of the building. The
property originally had three storefronts; the stores have since been bricked in to serve
as additional dwelling units.
 854 Ottawa Street / 1286 Elsmere Avenue – Elsmere Apartments – 1927 – Brick
Apartment Block – Core

This three-storey apartment block was constructed of red brick in common bond with
stone surround entrances on Ottawa Street and Elsmere Avenue, and double hung
windows. The building has a flat roof save for gabled roofs with parapet at the ends of
the rectangular block.
 1331 Parent Avenue – Tubaro House – c1948 – Stone House, round tower – Core
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This one-and-a-half-storey stone building has a hipped roof with clipped ends and a
center pitched gable dormer on the front and back. The building is lined with roughfaced stone in front and fieldstones spanning the entire wall on the sides. The property
also features a centre stone rounded semi-tower located in front of the dormer, a square
stone chimney on the north end, and double hung windows with wood trims. The
property has a side porch. The first occupant was Joseph R. Tubaro and wife Iginia. His
son Alfred also continued living at the house until c1963. The Tubaros were part of the
J.R. Tubaro and Son Ltd. General Contractors company which Joseph started about the
same time the house was constructed. Construction of the house was listed for around
two consecutive years in the City Directories between 1945 and 1947, and may have
been the construction of the Tubaro family.
Ouellette Avenue Area
 1007 Pelissier Street / 129 Erie Street West – Erie Apartments – c1915 – Banding
details – Core

This is a two-storey red brick apartment building. Door entrances fronting Erie and
Pelissier Streets are embellished by closed triangular pediments with “ERIE” engraved
on the headers. Details in the building include stone belt course separating the first and
second floors, brick banding, metal cornice banding and brackets topped with a parapet,
and stone sills under windows.
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University Avenue West Area
 329 Cameron Avenue – Quadruplex – c1926 – Brick with arches, Bungalow features
– Core

The two-storey quadruplex was constructed in Foursquare Prairie style, with Chicago
Bungalow style brick details such as banding and arch designs over the front facing
main storey windows. The building is entirely brick and has a symmetrical design with
minimal ornamentation, common in its time of construction. The quadruplex has a low
hipped roof with wide eave overhang and a two-storey porch supported by heavy brick
columns. One of the earliest tenants in this building was William Sergison, who coowned the local Sergison Brothers grocery store and bakery on University Avenue
(historically London West) with his brother Samuel Sergison.
 345-347-349 Campbell Avenue – Triplex – c1918 – Stucco, Bungalow features –
Core

This two-storey three-unit row house is made from stucco with bungalow characteristics.
It features a low pitched clipped roof, with both shed and gabled wall dormers and porch
covers. The porches are supported by heavy squared columns with rounded soffits.
Double hung windows are wood framed and accented with contrasting paint.
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261 Crawford Avenue – Lovell House – c1896 – Vernacular Brick – Core

This is a one-and-a-half-storey cross gable brick vernacular house. It features a wide
eave overhang, two narrow hooded windows on the second floor, a projected ground
floor pilaster with corniced wood moulding and brackets, and a segmental window. The
house was first owned by Joseph Lovell, who was a conductor with the Grand Trunk
Railway. The Lovell family owned the property through several generations including
into the 1960s.
 326-330-332 Elm Avenue – Triplex – c1920 – Stucco, Bungalow features – Core

This two-storey triplex contains bungalow style features, such as a low pitched clipped
roof and wide eave overhangs with exposed rafters. Both shed and gabled roof types
are present in the wall dormers fronting the street and the covered/enclosed porches.
Double hung windows are accented by painted keystone and lintel. This triplex is clad in
both stucco and siding.
 235 Randolph Place – Denomy House – c1922 – Mission/Spanish Colonial Revival
– Sandwich
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(Google Street View 2012)
This two-storey residence has a distinct shaped Mission dormer and roof parapet and
wide overhang eave. Its porch is supported by large square piers and arched above.
Some original windows with window trims remain. The property was owned and
occupied by Alex J. and Marie Denomy from 1922-1946. Denomy was a real estate
agent.
 1314 University Avenue West – Francis Apartments – c1923 – Symmetrical, low
stepped parapet, arched entry hood – Core

This three storey full brick apartment has 13 units and is symmetrical in design. Key
features of the apartment include the low stepped parapet, stone sills and lintels, and
centred plaque engraved with the year of construction. The main entrance way is
covered with an arched entry hood.
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1766 University Avenue West – London Apartments – c1928 – Symmetrical, arched
entrance with peaked parapet, extended front balconies – Core

This symmetrical brick apartment is two and a half storeys tall. The building features a
peaked parapet centred above the main door entrance and low hipped roof. Double
storey balconies are supported by square brick columns. The front entrance has an
arched transom and double sidelights, decorated with brickwork. A curved plaque
engraved with “LONDON APARTMENTS” is also decorated with brickwork.
Walkerville Area
 1800-1900 blocks Brant Street – Stone Curbs – c1885 – Walkerville streetscape –
Walkerville

Similar to the curbs on the intersecting Kildare Road, these are rare examples of 19th
century paving materials used on residential streets in Walkerville, similar to those on
Kildare Road.
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654 Chilver Road – House – c1908 – Queen Anne details – Walkerville

The two-and-a-half-storey house has a flat-topped hipped roof and cross gables on the
front of the house and the north side. The wood siding house features a partly inset
front porch that was rebuilt in 1972 with wooden decorative brackets, trim, and lattice.
Other simple decorative elements include wood corniced lintels and brackets around the
windows, and scalloped shingle on the gable. There have been many changes of
occupants in the property over the years since it was constructed on what was formerly
Victoria Road in the Town of Walkerville, and presently Chilver Road after
amalgamation into the City of Windsor.
Wyandotte Street East (BIA) Area
 628-634 Hall Avenue – Kahn Apartments – c1911 – Brick two-storey, symmetrical –
Core

This two storey brick quadruplex is symmetrical in design. It features a brick cornice that
is topped with a stone capped parapet. Decorative brickwork emphasizes the parapet
and windows. There is stone banding along the cornice and first storey sill line, and
stone sills on the windows. Two bay windows on each storey face the street. Windows
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have been replaced. The large front porch and wide centred steps were replaced in
1973.
 561 Louis Avenue – G. Adam Apartments – 1926 – Shaped parapet, decorative
brickwork – Core

This full brick, three-storey apartment building was constructed on July 1, 1926. It
features a symmetrical front, with decorative brickwork accenting the curve shaped
parapet. A suspended metal canopy hangs above the wooden main door with double
sidelights. The lintel of the centred window above the canopy is accented with coloured
tiles. The windows are wood framed, three-over-one sash style. Some windows have
been replaced. There are two brick chimneys at the ends of the apartment.
This apartment building was owned by Guillaume Adam, who was the successful
businessman who owned Adam & Sons Grocers. After passing down the grocery store
to his sons, he focused on his ownership of apartments.
 669-677 Marentette Avenue – Christian Brothers Academy – c1904 – Edwardian –
Core

669 and 677 Marentette Avenue were originally separate red brick houses with gabled
front and cross gabled buildings. The two houses have similar front bays and consist of
wood windows with stone sills, with brick voussoirs on the ground floor windows. The
roofline also projects over the mass of the main walls of the building, creating wide eave
overhangs. The 677 Marentette house was constructed earlier circa 1904 with two-andPage 14 of 20
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one-half storeys; the 669 may have been constructed a few years later as one-and-onehalf storeys. The properties were occupied by various persons until c1931 when the
Christian Brothers Association took occupancy of both properties. Christian Brothers is
a Catholic organization known for their work in evangelizing and education of youths. In
the 1930s, the Christian Brothers also connected the two buildings with an addition in
the centre and were located at the site until c1961. There have been several additions
to the center and rear portions of the property, as well as renovations to the front porch
over the years.
 561 Parent Avenue – Lee-Ann Apartments – c1927 – Symmetrical, flared entry hood
– Core

(Google Street View 2014)
This two and a half storey brick apartment has a unique flared entry hood, supported by
wood brackets. This makes the front entrance door with double sidelights and muntins
more prominent. Other key features in the building are its central plaque engraved with
“LEE-ANN”, and the low pitch hipped roof with exposed wood rafter tails. The apartment
has 10 units in it, and is symmetrical in design. The large central dormer is gabled and
clad in siding. Large square brick columns support the two-storey balconies.
 643 Pierre Avenue – Charron-Nord House – c1910 – Wood details including dentils,
shingles 2nd floor – Core

This two-and-a-half storey quadraplex is constructed in Edwardian architectural style
with Foursquare influences. The facade is balanced by the large front porch with round
wood columns supporting a low pitched hipped porch cover. The roof is hipped, low
pitched with wide eaves. Windows and the gable pediment on the second storey are
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protruded and centred. The building is clad in wood clapboard siding on the first storey
and wood shingle siding on the second storey, with wood dentil detailing between the
two and along the pediment. Wood cornice and window trims add more detailing to the
dwelling, along with the south facing bay window on the side of the building. The
building was originally a single family dwelling that split into a triplex in 1927 and later a
quadraplex in the 1950s. It was owned by Adhemar Charron from the 1920s to his
passing in 1939, then owned by Mrs. Karen Nord into the 1960s.
Wyandotte Street West Area
 546 Partington Avenue – Sharron Earl Apartments – c1925 – Prairie School
Elements – Sandwich
 558 Partington Avenue – Sharron Apartments – c1925 – Prairie School Elements –
Sandwich

These are symmetrical three-storey apartment buildings with hipped roofs, wide eaves,
and triangular dormer pediments. The pediments and three-storey arched stone trim
help to accent the centred front doorway and arched windows. Front door transoms and
arched windows have muntins and mullions. Other windows have been modified. The
apartments are fully brick, and have two brick chimneys at ends. Brickwork accents
appear around the plaques, arched stone trim, and banding.
 547 Partington Avenue – Apartments – c1926 – Prairie School Elements – Sandwich
The two storey symmetrical buff brick apartment building has hipped roof with wide
eave overhang, triple sets of double hung windows, and also decorative brick, tile and
stone insets. The building also features a steeply gabled protruding entrance with
voussoir bricks and an arched doorway.
Original owner David Meretsky belonged to the Meretsky family, who were early Jewish
immigrants to Windsor and became affluent merchants and influential in the local
Jewish community. David partnered with his brother-in-law Joshua Gitlin in the furniture
retailing business and most notably had a “Meretsky & Gitlin” furniture and house
furnishing store at the southwest corner of Pelissier Street and Chatham Street West.
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 559 Partington Avenue – Apartments – c1926 – Prairie School Elements – Sandwich
The two storey red brick apartment building has symmetrical double steep ski roofs with
wide eave overhang. The building uses a variety of decorative brickwork including at
front entrance pediment and also belt coursing through building. Some of the original
double hung six over six windows have been retained.
 629-637 Partington Avenue – Duplex – c1925 – Prairie School Elements – Sandwich
The two storey duplex is hipped roof and has a symmetrical facade with a center brick
chimney. The second storey is surfaced with wood siding. Extended gabled pediments
are located above the second floor windows which have brick sill and lintel. The ground
floor consists of a hipped roof poof with stone and buff brick tapered piers, arched
doorway, and double hung window sash in sets of threes. Ownership and occupants for
the duplex has changed over the years.
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These properties are recommended for removal from the Register:


705 Brock Street – Sidewalk Slab "Huron St" – Streetscape – Sandwich

2011
2016
This was the last known location in Sandwich where a street name (here, formerly
Huron Street) was impressed into the sidewalk. It was documented in 2011. Through
the Windsor Utilities Commission (WUC) a City contractor removed it in 2014. In 2016
street segments such as these were added to an internal data system to reduce such
changes.
 1949 Devonshire Court – St. George’s Church – 1955 – Church – Walkerville
St. George’s Church was constructed on the property extending to Kildare Road, and
designed by architects Sheppard & Masson. It has a rectangular hall, with concrete
pillars supporting a low-slope roof, separated by large coloured windows; two front
wings are covered in rubble stone; there is a separate bell tower on the west end. After
an extended time of search for a potential interested purchaser with no fruitful result, St.
George’s Church was granted demolition by City Council on December 12, 2016.
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(Photo: former St. George’s Anglican Church website)
 1949 Devonshire Court – St. George’s Church Hall– 1921 – Church – Walkerville

(Photo: former St. George’s Anglican Church website)
St. George’s Church Hall was constructed as St. Mary’s Memorial Hall, designed by
architect Donald Smith at the east end of the property. It has a large rectangular form
with structural red brick and a front-gabled roof and cupola. City Council approved
demolition on December 12, 2016.
 7880 Riverside Drive East – Abar’s Island View Hotel – c1905 – Roadhouse Tavern
– Riverside

(Google Street View 2012)
Abar’s (c1904-2016) was the last remaining roadhouse in the City of Windsor. It had
two-and-one-half-storeys with additions. It was one of the most prominent roadhouses
during Prohibition, and for many years after as a popular community bar. City Council
approved demolition in June 2016 and it was levelled a month later.
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Design or Physical Considerations; Historical or Associative Value; Contextual
Considerations:
These are stated briefly in the above descriptions.
Official Plan:
The Windsor Official Plan includes (9.0) “A community’s identity and civic pride is rooted
in physical and cultural links to its past. In order to celebrate Windsor’s rich history,
Council is committed to recognizing, conserving and enhancing heritage resources.”
Also, (9.3.2.1) “Council will identify Windsor’s heritage resources by: ... (c) Researching
and documenting the history and architectural and contextual merit of potential heritage
resources on an individual property basis; … 9.3.3.4.(a) maintaining and updating the
list of built heritage resources known as the Windsor Municipal Heritage Register”.

RISK ANALYSIS:
There is a risk of quick demolition if the recommended properties are not added to the
Municipal Heritage Register. While being on the Register does not provide outright
protection of heritage resources from demolition, it provides Council with additional time
to decide whether to designate a property.

FINANCIAL MATTERS:
There are no direct costs to private property owners.
keeping and information to the owners.

City costs will be for record

CONSULTATIONS:
Heritage Planner files compiled over several years from multiple sources were utilized.
The Heritage Planner will send letters to owners after Council’s decision.

CONCLUSION:
Twenty-four properties of cultural heritage value or interest should be added to the
Windsor Municipal Heritage Register, and four properties should be removed.

PLANNING ACT MATTERS: N/A
APPROVALS:
Name
Title
Greg Atkinson, on behalf of Michael Cooke Acting Manager, Planning Policy
Thom Hunt
City Planner / Executive Director
Wira Vendrasco
Deputy City Solicitor
Shelby Askin Hager
City Solicitor / CLT
Onorio Colucci
Chief Administrative Officer

NOTIFICATIONS:
Owners will be informed after Council’s decision.

APPENDICES:
N/A
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Item No. 8.6
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

Ontario Heritage Conference 2017, City of Ottawa, June 6-8, 2017
Moved by: Councillor Kusmierczyk
Seconded by: Member Miller
Decision Number: PHED 497
THAT the report of the Heritage Planner dated July 24, 2017 regarding Ontario Heritage
Conference 2017, City of Ottawa, June 6-8, 2017 BE RECEIVED for information.
Carried.
Councillor Marra was absent at the time the vote was taken on this matter.
Report No.: S 136/2017
Clerk’s File No: MBA2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 136/2017
Author’s Contact:
Kristina Tang
ktang@citywindsor.ca
519-255-6543x6435
John R. Calhoun
jcalhoun@citywindsor.ca
519-255-6543x6179

Report Date: 7/24/2017
Date to Council: 8/21/2017
Clerk’s File #: MBA2017

To: Mayor and Members of City Council
Subject: Ontario Heritage Conference 2017, City of Ottawa, June 6-8, 2017

RECOMMENDATION:
RECEIVE for information.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
The 2017 Ontario Heritage Conference was jointly organized by the City of Ottawa,
Community Heritage Ontario, and Ontario Association of Heritage Professionals. Staff
within the Planning Department regularly attend this annual conference and a member
of the Planning Heritage and Economic Development Standing Committee is also often
able to attend. In 2017, Committee member Lynn Baker attended along with Policy
Planner Kristina Tang and Heritage Planner John Calhoun.

DISCUSSION:
In celebration of the Canada’s sesquicentennial year, the theme for the 2017
conference was "Canada 150: Past, Present and Future of Heritage Conservation".
Many lessons were experienced through walking tours in the City of Ottawa, which
along with the National Capital Commission (Federal corporation responsible for large
amounts of federal owned lands and sites in the National Capital Region) have long
embraced heritage conservation practices and adaptive reuse of heritage buildings
Page 2 of 4
COUNCIL MEETING - September 5, 2017
Page 198 of 291

rather than demolition. The result has been the creation of a walkable, bikeable and
attractive city with many active street frontages made special by the heritage
environments that have been conserved. The session on the “Canada 150: Precinct
Restoration” consisted of architects who shared about major conservation projects such
as in the case of the Ottawa Union Station, The Sir John A. McDonald building, and the
West Block Parliament buildings. All of the architects emphasized good heritage
conservation practices such as minimal interventions while creating new construction
using design approaches that are physically and visually compatible with, subordinate
to, and distinguishable from the historic place.
Speakers on “A Conservation on the History of Heritage” shared that there is actually no
heritage policy vacuum but that the incumbent framework is sometimes negative
towards heritage development. Some examples he listed are: the low taxation for
parking lots which encourages some heritage property owners to demolish their
buildings for parking; provincial school funding system where less dollars are given for
rehabilitation of buildings rather than demolition; the lack of heritage conservation
training programs which results in difficulties in finding qualified persons for heritage
sensitive conservation and investors lacking experience in repairs. Yet there is also an
increasing amount of policy framework that helps safeguard and promote heritage such
as the Provincial Policy Statement which requires the conservation of significant
heritage resources, changes to the National Building Code to allow alternative ways for
meeting object-based code for heritage buildings.
Walking tours and indoor sessions showed grand buildings designed by Federal
architect David Ewart, who also designed the Windsor Armouries and the Sandwich
Post Office.
Municipal heritage planners and staff provided some additional information on the
successes and lessons learned from other municipalities. In discussions on “Municipal
Grant Programs and Bill C-323”, MP Peter Van Loan explained the concept behind Bill
C-323 which if passed would allow properties on the Canadian Register of Historic
Places to receive a 20% tax credit for restoration work. There were discussions arising
from this about how heritage properties are sometimes perceived as a form of public
good, as they are usually more expensive to maintain but provide economic benefits to
their surroundings when conserved, and therefore justifying the financial incentive.
Lessons were shared by municipal lawyer from the City of Ottawa where she explained
the processes for expropriation, enforcement/prosecution of Heritage Easements or
through the Property Standards Provisions. Her conclusions were that while these
approaches may be an option, they are not ideal when the intent is to keep and
maintain the heritage buildings. Legal actions often have limitations and are only useful
if the buildings have already been demolished, which would already be an irreversible
loss.
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There was a heritage trades demonstration session where students from Algonquin
College Heritage Trade showcased heritage sensitive repairs for masonry, woodworking and window repairs. This session proved once again that careful restoration
and repair work can be done but may need to be customized and should be handled by
persons who are skilled in dealing with heritage properties.
At the conference, the new electronic database of the Ontario Heritage Act Register maintained by the Ontario Heritage Trust - was introduced; it is an excellent online tool
for both administration and the public for accessing copies of designation by-laws and
researching on heritage designations across the province. Other municipal measures
such as the “Keeping Markham Beautiful” was enacted under the authority from the
Municipal Act to regulate and prescribe standards for example for Heritage properties
including abandoned or vacant heritage buildings so that the vacant buildings are
boarded up properly and their heritage attributes left undisturbed and undamaged
during the vacancy until the building is reused.
Lastly, several of the speakers, including the keynote speaker, Beth Hanna (Chief
Executive Officer of the Ontario Heritage Trust) spoke to revisiting heritage value and
reconsidering the heritage we are protecting. At the start of the heritage conservation
efforts in Canada, it was mostly about the grand and monumental conservation of
buildings and sites. However, over the past decades of changes in social fabric in
Canada, there is a need to reassess the different perspectives, background, interests in
heritage, so that there can be a better physical representation of conserving the
heritage of those changing themes and stories.
Windsor delegates also attended the annual general meeting of Community Heritage
Ontario (CHO). The CHO members consist of heritage committees across the Province,
and the meeting included Windsor representatives as voting members.

RISK ANALYSIS:
N/A

FINANCIAL MATTERS:
The costs associated with two staff and a member of the Planning Heritage and
Economic Standing Committee to attend the Ontario Heritage Conference in the City of
Ottawa were covered by accounts associated with training and professional
development.

CONSULTATIONS:
N/A
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CONCLUSION:
Receive the report.

PLANNING ACT MATTERS:
N/A

APPROVALS:

Name

Title

Greg Atkinson, on behalf of Michael Cooke Acting Manager, Planning Policy
Thom Hunt

City Planner/Executive Director Planning &
Building

Wira Vendrasco

Deputy City Solicitor

Shelby Askin Hager

City Solicitor and Corporate Leader
Economic Development & Public Safety

Onorio Colucci

Chief Administrative Officer

NOTIFICATIONS:
N/A

APPENDICES:
N/A
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Item No. 8.7
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

Closure of Empress Street right-of way located on the east side of Jefferson
Street, between the properties known as 1998 Jefferson Street and 2016 Jefferson
Street; Applicant – Aleksandar Galiyash; File No. SAA/5064; Ward 8
Moved by: Councillor Payne
Seconded by: Councillor Holt
Decision Number: PHED 498
I.
That the 20.1m wide portion of Empress Street right-of way located on the east
side of Jefferson Street, between the properties known as 1998 Jefferson Street
and 2016 Jefferson Street, shown on Drawing No. CC-1711 attached hereto as
Appendix “A”, BE ASSUMED for subsequent closure;
II.

That the 20.1m wide portion of Empress Street right-of way located on the east
side of Jefferson Street, between the properties known as 1998 Jefferson Street
and 2016 Jefferson Street, shown on Drawing No. CC-1711 attached hereto as
Appendix “A”, BE CLOSED AND CONVEYED to the abutting residential property
owners on the north and south sides, subject to the following:
a) A 6-metre wide Easement on the north half of the property and centered on
the watermain and utility manhole, to be described on a new reference plan
of survey, subject to it being accepted in the City’s standard form and in
accordance with the City’s standard practice, be granted to The Windsor
Utilities
Commission.

III.

THAT Conveyance Cost BE SET as follows:
a. For land abutting properties zoned RD1.1, $800 per front foot for the lands
not encumbered by easements and $400 per front foot for that portion of the
land encumbered by easements, plus deed preparation fee and proportionate
share of survey costs as invoiced by an Ontario Land Surveyor (OLS) to The
Corporation of the City of Windsor; and
b. In the event that neither the applicant nor the owner of 1998 Jefferson
complete the purchase of the full lot, or if they do not both purchase their
respective half lots, the full width of the closed right-of-way will be listed for
sale by the Real Estate Services to the public as a residential building lot.

IV.

THAT The City Planner BE REQUESTED to supply the appropriate legal
description, in accordance with Drawing Number. CC-1711, attached hereto as
Appendix “A”.

V.

THAT The City Solicitor BE REQUESTED to prepare the necessary by-law(s).
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VI.

THAT The Chief Administrative Officer and City Clerk BE AUTHORIZED to sign
all necessary documents approved as to form and content satisfactory to the City
Solicitor.
Carried.
Councillor Marra was absent at the time the vote was taken on this matter.

Report No.: S 126/2017
Clerk’s File No: SAA2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 126/2017
Author’s Contact:
Justina Nwaesei, MCIP, RPP
Planner II- Development Review
519-255-6543, ext 6165
jnwaesei@citywindsor.ca

Report Date: 7/12/2017
Date to Council: 8/21/2017
Clerk’s File #: SAA2017

To: Mayor and Members of City Council
Subject: Closure of Empress Street right-of way located on the east side of
Jefferson Street, between the properties known as 1998 Jefferson Street
and 2016 Jefferson Street; Applicant – Aleksandar Galiyash; File No.
SAA/5064; Ward 8

RECOMMENDATION:
I.

That the 20.1m wide portion of Empress Street right-of way located on the east
side of Jefferson Street, between the properties known as 1998 Jefferson Street
and 2016 Jefferson Street, shown on Drawing No. CC-1711 attached hereto as
Appendix “A”, BE ASSUMED for subsequent closure;

II.

That the 20.1m wide portion of Empress Street right-of way located on the east
side of Jefferson Street, between the properties known as 1998 Jefferson Street
and 2016 Jefferson Street, shown on Drawing No. CC-1711 attached hereto as
Appendix “A”, BE CLOSED AND CONVEYED to the abutting residential
property owners on the north and south sides, subject to the following:
b) A 6-metre wide Easement on the north half of the property and centered on
the watermain and utility manhole, to be described on a new reference plan
of survey, subject to it being accepted in the City’s standard form and in
accordance with the City’s standard practice, be granted to The Windsor
Utilities Commission.

III.

THAT Conveyance Cost BE SET as follows:
c. For land abutting properties zoned RD1.1, $800 per front foot for the lands
not encumbered by easements and $400 per front foot for that portion of the
land encumbered by easements, plus deed preparation fee and proportionate
share of survey costs as invoiced by an Ontario Land Surveyor (OLS) to The
Corporation of the City of Windsor; and
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d. In the event that neither the applicant nor the owner of 1998 Jefferson
complete the purchase of the full lot, or if they do not both purchase their
respective half lots, the full width of the closed right-of-way will be listed for
sale by the Real Estate Services to the public as a residential building lot.
IV.

THAT The City Planner BE REQUESTED to supply the appropriate legal
description, in accordance with Drawing Number. CC-1711, attached hereto as
Appendix “A”.

V.

THAT The City Solicitor BE REQUESTED to prepare the necessary by-law(s).

VI.

THAT The Chief Administrative Officer and City Clerk BE AUTHORIZED to sign
all necessary documents approved as to form and content satisfactory to the City
Solicitor.

VII.

THAT the matter BE COMPLETED electronically pursuant to By-law Number
366-2003.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
Aleksandar Galiyash, owner of the property municipally known as 2016 Jefferson
Street, applied to close the 20.1m wide portion of Empress Street right-of way located
on the east side of Jefferson Street, between 1998 Jefferson St. and 2016 Jefferson St.,
shown on Drawing No. CC-1711 attached hereto as Appendix “A”, and also shown on
the aerial photo attached hereto as Appendix “B”.
The applicant provided the following reason for requesting the closure: “To possibly
purchase the land afterwards.”

DISCUSSION:
City of Windsor municipal records and a July 12, 2017 site visit by Planning Department
staff confirm the following information:







The subject area of closure is grass covered and contains some sandy areas.
The area of closure is untraveled.
The area is surrounded on the west limit by Jefferson Street right of way and on
the east limit by lands industrial lands owned by Essex Hybrid Seed Company
Limited.
The Essex Hybrid Seed Company property is fenced and has a gate abutting the
east limit of the area of subject closure.
Further east, on the east side of the Essex Hybrid Seed Company lands, there is
the Canadian National Railway Corridor/yard.
The property to the north of the subject area of closure is developed and is
municipally known as 1998 Jefferson Street and contains a single unit dwelling.
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The property to the south of the subject area of closure is the applicant’s
property. It is a developed land municipally known as 2016 Jefferson Street and
contains a single unit dwelling.
There are curbs and gutter along this section of Jefferson Street, but there is no
driveway approach in the requested area of closure.
Windsor Utilities has a 750mm watermain running through the property (on the
northerly portion) and would require a 6-meter wide easement running through
the property.
There is also a utility manhole in right-of-way being closed.

The subject land is zoned Residential District 1.1 (RD1.1) by Zoning By-law 8600, and
the RD1.1 zoning permits the following uses per building lot: One single-unit dwelling;
an existing duplex dwelling or existing semi-detached dwelling; and any use accessory
to the foregoing uses.
The minimum building lot size for each building lot in the RD1.1 Zoning District is
15metres (minimum lot width) and 460square metres (minimum lot area).
The width of the subject right-of-way is 20.1m (66 ft); therefore, only one buildable lot
could be achievable on the subject portion requested for closure. The area of closure
exceeds the minimum lot area requirement of 460m2 in the RD1.1 Zoning District.

RISK ANALYSIS:
The recommended closure is necessary to facilitate the sale of the subject land (area of
closure), which will divest the City of associated liability risks and maintenance costs.
The watermain and utility manhole in the area of closure will be protected by an
easement in favour of The Windsor Utilities Commission.

FINANCIAL MATTERS:
For land abutting properties zoned RD1.1, $800 per front foot without easements and
$400 per front foot for that portion of the land encumbered by easements, plus deed
preparation fee and proportionate share of survey costs as invoiced to The Corporation
of the City of Windsor, if required.
In the event that the applicant does not purchase the full lot, or both abutting owners fail
to purchase their half of the lot, then the full width of the closed right-of-way will be listed
for sale to the public as a building lot and a report will be brought to Council when a sale
has been successfully negotiated.

CONSULTATIONS:
Consultations were held with City Administrative Departments and Utility Companies,
which resulted in the information outlined in Appendix “C” attached.
There were no objections from all of the municipal departments and all of the external
agencies contacted. Based on the comment received from The Windsor Utilities
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Commission, a 6-metre easement is to be granted in favour of The Windsor Utilities
Commission, over the existing watermain running through the subject ROW.
In addition to the municipal comments and agency comments, the Essex Hybrid Seed
Company Ltd provided their comment regarding the above closure and their comment is
included as part of Appendix C attached to this report. They are objecting to the
proposed closure of Empress right-of-way between their property and Jefferson Street.
In their letter of objection, they note that in the past they tried to purchase same right-ofway for “fair market value” and were turned down by the City of Windsor.
In response to the objection, here are some facts that I recall regarding the Essex
Hybrid’s request to close the said right-of-way.








It should be noted that there were issues with their request to close and purchase
the said right-of way.
They were going to use it for vehicular (truck included) access to their industrial
land.
There were issues with zoning of the land. A proposed private driveway through
a residential land for the purpose of accessing lands zoned industrial would
require rezoning and planning concerns were raised with respect to compatibility
with existing sensitive land uses.
The proposed truck usage of the subject right-of-way upon closure and purchase
by Essex Hybrid created compatibility concern. The concern was focused on the
impact of new truck access on existing residential uses on either side of the
subject right-of-way.
There were objections from the residential property owner(s).

The application of Essex Hybrid could not be supported for the above reasons.
However, the current application for closure of the said right-of-way does not create any
compatibility issue. There is no rezoning required. The land will be conveyed in two
equal halves to the abutting property owners on the north and south of the subject area
of closure or in its entirety to either abutting owner or will be listed for sale to the public
as a residential building lot. This particular request for closure is supported by the
Planning department.
Notice of Planning, Heritage & Economic Development Standing Committee meeting
and Council meeting are published in the Windsor Star prior to each of the meetings. In
addition, notice of each of the public meetings will be mailed to any abutting/affected
property owners prior to the meetings.

CONCLUSION:
The request by Aleksandar Galiyash for closure of that portion of Empress Street rightof way located on the east side of Jefferson Street, between 1998 Jefferson St. and
2016 Jefferson St. has been reviewed and approval is recommended, subject to
easement as noted in this report.
It is further recommended that subsequent to the closure, the closed portion of Empress
Street right-of way should be conveyed to the applicant or the owner of 1998 Jefferson,
or in two equal halves to each abutting residential property owners. In the event that
neither the applicant nor the owner of 1998 Jefferson complete the purchase of the full
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lot or their respective half lots, the full width of the closed right-of-way will be listed for
sale to the public as a residential building lot.

APPROVALS:
Name

Title

Don Wilson

Manager of Development Applications

Thom Hunt
Shelby Askin Hager

City Planner / Executive Director, Planning & Building
City Solicitor and Corporate Leader Economic Development and
Public Safety
Chief Administrative Officer

Onorio Colucci

NOTIFICATIONS:
Name

Address

Email

Councillor Bill Marra

350 City Hall Square
West 3rd Floor, Windsor,
ON N9A 6S1

bmarra@citywindsor.ca

Aleksandar Galiyash [Applicant]

2016 Jefferson Street,
Windsor ON N8T 2W4

Alex.galiyash@gmail.com

Elizabeth Ann Blain [Abutting Property
Owner– 1998 Jefferson Street]

1998 Jefferson Blvd
Windsor ON N8T 2W2

Essex Hybrid Seed Company Limited
c/o Mike Pogue – General Manager
[Abutting Property Owner – 6161
Coronation Avenue]

6161 Coronation Avenue
Windsor ON N8T 0A5

2236278 Ontario Ltd. [Abutting Property
Owner – 6161 Coronation Avenue]

2001 Huron Church Rd
Windsor ON N9C 2L6

APPENDICES:
1 Appendix
2 Appendix
3 Appendix
4 Appendix

A - Drawing No. CC-1711
B - EIS Aerial Photos
C - Consultations Table
D - Site Photos
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APPENDIX “C”
Agency
Fire and Rescue Services
Windsor Police Services
Planning – Landscape Architect
Parks & Facilities
Public Works – Engineering

Public Works – Environmental
Public Works – Transportation

Transit Windsor
Canada Post
Bell Canada
Cogeco Connexion Inc.
Rogers Communications
Telus Communications
MNSi
EnWin Utilities – Hydro
Windsor Utilities – Water
Union Gas
Legal Department

CONSULTATIONS

SAA/5064

Comments
No concerns
The Windsor Police Service has no concerns or objections to this
application for closure.
While Parks has no direct opposition to the application at this time, it
should be noted that in the BUMP Jefferson is to provide a future bike
lane.
While Parks has no direct opposition to the application at this time, it
should be noted that in the BUMP Jefferson is to provide a future bike
lane.
The 20.1m (66ft) right-of-way (ROW) is composed of grass. There is one
utility manhole located in the ROW. Furthermore, no municipal sewers
are located in the ROW, though combined and sanitary sewers are
available on Jefferson Boulevard. A gravel driveway at 1998 Jefferson
Boulevard and a small garden are encroaching. There are no hydro poles
or guy wires located in the ROW. An easement for the utility manhole
will be required. This right-of-way appears to serve no useful purpose;
therefore we have no objections to the closure.
No concerns from Environmental Services.
No vehicular access required. Similar to the Parks Department,
Transportation Planning has no direct opposition to the application
however would support a concept to develop a future linear park / cycling
network.
Canada Post has no comments for the attached.
Does not require an easement.
Cogeco will not require an easement at this location
Rogers Communication has no concern.
TELUS has no infrastructure in the area of your proposed work. Permit
expires six(6) months from approval date.
No Objections
WUC has a 750mm watermain running through the property and would
require a 6 meter wide easement running through the property.
I confirm that Union Gas Limited does not have any facility located
within subject property referred to as the access way
For land abutting properties zoned RD1.1, $800 per front foot without
easements and $400 per front foot with easements, plus deed preparation
fee and proportionate share of survey costs as invoiced to The
Corporation of the City of Windsor, if required. In the event that the
applicant does not purchase the full lot, or both abutting owners fail to
purchase their half of the lot, then the full width of the closed right-ofway will be listed for sale to the public as a building lot.
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From: Rick Spur [mailto:rick@essexhybrid.com]
Sent: Thursday, March 30, 2017 2:25 PM
To: Nwaesei, Justina
Cc: Marra, Bill
Subject: Application to Close and Convey the east/west access way, east of Jefferson between 1998 Jefferson St and 2016
Jefferson St.

Good afternoon
Letter of Objection, Without Prejudice
To the Application to Close and Convey the East/West Access way, east of Jefferson between 1998 Jefferson St and 2016
Jefferson St.
Please accept this letter of objection on behalf of the Property owners known as Pogue Management, Thomas Pogue, Essex
Hybrid Seed Company Ltd and Windsor Transload Ltd.
We currently own and operate a Transload yard at 6161 Coronation Ave, Windsor, Ontario which abuts the access road known
as Empress St. We strongly object to the Application to Close and Convey the property known as Empress St. We have, in the
past tried to purchase the said land for “fair market value” and were turned down by the City of Windsor.
Our property has been a Rail yard since the late 1800’s and has been further marketed in recent years to be a viable business
serving local markets and markets as far away as Ohio, Indiana, and Michigan. We currently support approximately 30 wellpaying jobs and have ongoing plans to increase volume to our Transload Yard. We are well supported by CN Rail and CP Rail
as we are the only local “Rail to Truck” facility in the area that is served directly by Class 1 Railroads without the need to use a
Shortline Railroad such as Essex Terminal Railroad. We need to be located where the Railroad is located.
With that being said, we have proposed in the past that the “Empress St” R.O.W be sold to us so that we could gain additional
access to our properties. Costs associated with this development were to be covered by Essex Hybrid Group. That application
was rejected because Lara Macdonald said it would never get approved and ultimately, in September 2014, we withdrew our
application. Rinkey Singh had said to us in the past, and I quote “If you want to develop Empress St, I suggest that you
Purchase the property on either side”. We don’t feel that that is the right attitude to promote business in Windsor. We currently
have only one access to our properties, that being Coronation Ave. We will also be submitting an application to develop City
owned property known as Lassaline Ave, to the north of Coronation Ave.
Consideration to develop and open the Empress St. R.O.W. is the only viable option for the said lands. To merely close the
land and convey to the neighbors does not help promote our Business or The City of Windsor being “business Friendly” for
that matter. Also, if I am correct, our property has many parts and parcels that are only accessible by 1 roadway, causing some
portions to be land-locked. This facility has been here long before any current residents have lived here, and we think that
deserves some consideration.
If you require any additional information, please don’t hesitate getting in touch with me.
Best regards
Rick Spurr

Rick Spurr | Essex Hybrid Group | Railcar Logistics & Program Manager
Work: (519) 974-9993 | Cell: (519) 791-3604 | Fax: (519) 974-0998
rick@essexhybrid.com

CONFIDENTIALITY. This email and any attachments are confidential and may also be privileged. If received in error, please do not disclose the
contents to anyone, but notify the sender by return email and delete this email and any attachments from your system.
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APPENDIX D, SITE PHOTOS (taken on July 12, 2017)

SAA/5064

VIEW OF THE SUBJECT AREA OF CLOSURE AND THE ABUTTING PROPERTIES

VIEW OF THE SUBJECT AREA OF CLOSURE, showing no curb-cuts, existing sidewalk, chainlink fences and gate
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PICTURES TAKEN BY ENGINEERING DEPARTMENT, MARCH 2017– Showing utility manhole in the subject ROW
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Item No. 8.8
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

(ACSP) Closing north-south alley between Oak St., and Elm Ave., south of
Montrose St. and north of Tecumseh Blvd. W. SAA/4391 - Ward 3
Moved by: Councillor Kusmierczyk
Seconded by: Councillor Holt
Decision Number: PHED 499
I.
That the alley having the width of 3.96m, located between Oak St., and Elm Ave.,
south of Montrose St. and north of Tecumseh Blvd. W., as shown on Drawing
CC-1702 attached hereto as Appendix “A”, BE ASSUMED for subsequent
closure;
II.

That the alley having the width of 3.96m, located between Oak St., and Elm Ave.,
south of Montrose St. and north of Tecumseh Blvd. W., as shown on Drawing
CC-1702 attached hereto as Appendix “A”, BE CLOSED AND CONVEYED to
the abutting property owners subject to the following:
i.

Easements, subject to their being accepted in the City’s standard form and
in accordance with the City’s standard practice, be granted to:
a. Bell Canada, Managed Network Systems Inc., Cogeco Connexion Inc.,
and Enwin Utilities Ltd.

ii.

Conveyance Cost BE SET as follows:


Abutting properties zoned RD 1.3:
1. $1.00 plus alley subsidy cost of $99.00 during the alley
subsidy program;
2. $1.00 plus alley subsidy cost of $99.00 after the expiration of
the alley subsidy program
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III.

That The City Planner BE REQUESTED to supply the appropriate legal
description, in accordance with Drawing Number CC-1702, attached hereto as
Appendix “A”

IV.

That The City Solicitor BE REQUESTED to prepare the necessary by-law(s)

V.

That The Chief Administrative Officer and City Clerk BE AUTHORIZED to sign all
necessary documents approved as to form and content satisfactory to the City
Solicitor

VI.

That the matter BE COMPLETED electronically pursuant to By-law Number 3662003

VII.

If there are existing alley approaches, and these approaches become obsolete
after the alley closure, the City shall remove existing alley approaches in the
future when budget funds exist. Alternatively should property owners that abut
the approaches to the closed alley wish to retain the alley approaches as
driveways, permits from Public Works shall BE REQUIRED.
Carried.
Councillor Marra was absent at the time the vote was taken on this matter.

Report No.: S 134/2017
Clerk’s File No: SAA2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 134/2017
Author’s Contact:
Sahar Jamshidi
Planner II - Development Review
519-255-6543, x.6449
sjamshidi@citywindsor.ca

Report Date: 7/24/2017
Date to Council: 8/21/2017
Clerk’s File #: SAA2017

To: Mayor and Members of City Council
Subject: (ACSP) Closing north-south alley between Oak St., and Elm Ave., south
of Montrose St. and north of Tecumseh Blvd. W. SAA/4391 - Ward 3

RECOMMENDATION:
I.

That the alley having the width of 3.96m, located between Oak St., and Elm Ave.,
south of Montrose St. and north of Tecumseh Blvd. W., as shown on Drawing
CC-1702 attached hereto as Appendix “A”, BE ASSUMED for subsequent
closure;

II.

That the alley having the width of 3.96m, located between Oak St., and Elm Ave.,
south of Montrose St. and north of Tecumseh Blvd. W., as shown on Drawing
CC-1702 attached hereto as Appendix “A”, BE CLOSED AND CONVEYED to
the abutting property owners subject to the following:
iii.

Easements, subject to their being accepted in the City’s standard form and
in accordance with the City’s standard practice, be granted to:
a. Bell Canada, Managed Network Systems Inc., Cogeco Connexion Inc.,
and Enwin Utilities Ltd.

iv.

Conveyance Cost BE SET as follows:
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Abutting properties zoned RD 1.3:
3. $1.00 plus alley subsidy cost of $99.00 during the alley
subsidy program;
4. $1.00 plus alley subsidy cost of $99.00 after the expiration of
the alley subsidy program

III.

That The City Planner BE REQUESTED to supply the appropriate legal
description, in accordance with Drawing Number CC-1702, attached hereto as
Appendix “A”

IV.

That The City Solicitor BE REQUESTED to prepare the necessary by-law(s)

V.

That The Chief Administrative Officer and City Clerk BE AUTHORIZED to sign all
necessary documents approved as to form and content satisfactory to the City
Solicitor

VI.

That the matter BE COMPLETED electronically pursuant to By-law Number 3662003

VII.

If there are existing alley approaches, and these approaches become obsolete
after the alley closure, the City shall remove existing alley approaches in the
future when budget funds exist. Alternatively should property owners that abut
the approaches to the closed alley wish to retain the alley approaches as
driveways, permits from Public Works shall BE REQUIRED

EXECUTIVE SUMMARY:
NA

BACKGROUND:
At its meeting on October 1, 2012, Councillor Payne asked the following question:
CQ24-2012 “Asks for a report on the feasibility of a proactive program to offer certain
alleys for sale, possibly for a nominal payment to abutting property owners
so as to relieve the City of the cost of maintaining such alleys in
perpetuity.”
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On December 2nd, 2013 City Council adopted B38/2013 which approved a Capital
Budget for 2014 that included enhanced funding for specific Capital Projects. One of
the projects was the Alley Closing Subsidy Program (ACSP) outlined in CR240/2013,
attached hereto as Appendix “F”.
On December 21, 2015 City Council adopted B28-2015, which approved the
continuation of the Alley Closing Subsidy Program (ACSP) for an additional 2 years
(through 2017), using the balance of funds remaining from the previously approved
2014 Enhanced Capital Funding Plan allocation $790,000.00, attached hereto as
Appendix “F”.
A total of 16 private properties abut that section of the alley that is being considered for
closure. The 16 private properties were provided with a petition, and 12 property
owners (75%) signed the petition and paid the $100 alley subsidy program fee (see
Appendix “B” for a map of the properties abutting the alley.)
The site visit by Planning Department staff confirmed that the southern section of the
alley is a good candidate for closure as it is a grass covered alley and does not seem to
have vehicular traffic through it. Currently the alley is accessible at both the south and
north ends to vehicular traffic. At the north end the alley is used for gaining access to
the rear garage at 1316 Elm Ave. and similarly at the south end the alley is used for
gaining access to the rear garage at 1372 Elm Ave. therefore only that section of the
alley between 1316 Elm Ave. and the northern edge of the driveway for 1372 Elm Ave.
is being considered for closure as shown on Drawing CC-1702 attached hereto as
Appendix “A”. (Also see Appendix “D”, Site visit photos).
There are utility poles located along the alley servicing Bell Canada, Managed Network
Systems Inc., Cogeco Connexion Inc., and Enwin Utilities Ltd., therefore easements will
be granted. (See Appendix “D”, Site visit photos.)
Planning Department has received comments from a variety of City Departments and
outside agencies. There have been no objections to closing the alley system as shown
on Drawing No. CC-1702 attached hereto as Appendix “A”.

DISCUSSION:
Planning Department’s analysis of the requested alley closure:
The first test is to determine whether the subject alley is dispensable or not. To make
such determination the guideline attached herein as Appendix “F” would be relevant as
shown below.
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a. Does the subject alley serve commercial properties or serve properties fronting
on heavily traveled streets i.e. major arterial routes?
The answer is NO. The properties are zoned RD 1.3 and the abutting properties
are used for residential purpose.
b. Does the subject alley contain sewers, and must the alley remain accessible for
servicing?
The answer is NO.
c. Does the subject alley serve as the only vehicular means of access to rear
parking areas and garages where the property has insufficient lot width for a side
drive?
The answer is Yes. At the north end the alley is used for gaining access to the
rear garage at 1316 Elm Ave. and similarly at the south end the alley is used for
gaining access to the rear garage at 1372 Elm Ave. therefore only that section of
the alley between 1316 Elm Ave. and the northern edge of the driveway for 1372
Elm Ave. is being considered for closure as shown on Drawing CC-1702
attached hereto as Appendix “A”.
d. Does the subject alley contain Fire Department connections that are deemed to
be necessary for firefighting access?
The answer is NO.
e. Does the subject alley have some usefulness?
The answer is NO. That section of the alley which is being considered for closure
is only used at the very south end for gaining access to the rear garage at 1372
elm Ave. There are no signs of vehicular traffic travelling through the rest of the
alley. There are utility poles located in the alleys (servicing Bell Canada,
Managed Network Systems Inc., Cogeco Connexion Inc., and Enwin Utilities
Ltd., easements required).
f. Does the alley have no useful purpose?
It should be noted that alleys that appear to serve no useful purpose are typically
alleys in residential areas and locations where generally the lots are wide enough
for side drives, or those alleys abutting parks and other parcels of land that do
not require any servicing from the alley.
The subject alley falls under the above category of alleys, so the answer is NO,
currently it does not serve any useful purpose. “Alleys that serve no useful
purpose should be closed, if at all possible, and in fact, the owners abutting
thereon should be encouraged to accept conveyance.” (Excerpt from Appendix
“F” attached).
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g. Is the subject alley lying in holding zones and other similar undeveloped areas
where the alley system is clearly obsolete and has never been developed, but
where the City needs to keep its options open until new area plans are prepared
and development is imminent?
The answer to the question is NO.
In consideration of the above analysis, it is clear that the recommendation to close the
subject alley is consistent with the Street and Alley closing classification (see Appendix
“F” attached.)
Planning is recommending conveyance of the closed alley to the abutting property
owners. The Planning Department fully supports partial closure of the subject alley
shown on Drawing No. CC-1702, attached herein as Appendix “A”.

RISK ANALYSIS:
There is no known risk associated with the proposed closure of the entire alley system
shown on Drawing No. CC-1702 attached herein as Appendix “A”.

FINANCIAL MATTERS:
Conveyance Cost BE SET as follows:


Abutting properties zoned RD 1.3:
1. $1.00 plus alley subsidy cost of $99.00 during the alley
subsidy program;
2. $1.00 plus alley subsidy cost of $99.00 after the expiration of
the alley subsidy program

CONSULTATIONS:
Consultations were held with City Administrative Departments and Utility Companies,
which resulted in the information outlined in Appendix “C”.
Planning Department has received comments from a variety of departments and outside
agencies. There have been no objections to partialy closing the alley as shown on
Drawing No. CC-1702 attached hereto as Appendix “A”.
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Easements are required in favour of Bell Canada, Managed Network Systems Inc.,
Cogeco Connexion Inc., and Enwin Utilities Ltd..

CONCLUSION:
The Planning Department has considered all the comments received and recommends
closure of the subject alley shown on the attached Appendix “A”, subject to conveyance
costs.

PLANNING ACT MATTERS: N/A
APPROVALS:
Name
Don Wilson
Thom Hunt
Denise Wright
Wira Vendrasco
Shelby Askin Hager
Onorio (O.C.) Colucci

Title
Manager of Development Applications
City Planner
Lease Administrator
Deputy City Solicitor
City Solicitor
Chief Administrative Officer

NOTIFICATIONS:
Name

Address

Email

Councillor Rino Bortolin
Ward 3

350 City Hall Square West
Suite 203
Windsor, ON N9A 6S1
1366 ELM AVE.

rbortolin@citywindsor.ca

Rosalie Marchinko

rosalie@mnsi.net

WINDSOR ON N8X 2B8
All Abutting/Affected
Property Owners
APPENDICES:
1 Appendix
2 Appendix
3 Appendix
4 Appendix
5 Appendix
6 Appendix

A (CC drawing)
B (Location Map)
C (Comments)
D (Site Visit Photo)
E (CR240_2013 & B28_2015)
F (Alley Classification)
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APPENDIX “A”

Drawing No. CC-1702
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SAA 4391

APPENDIX “B”

Location Map
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SAA 4391

APPENDIX “C”
Agency

CONSULTATIONS

SAA/4981
Comments

Fire and Rescue Services

No concerns with alley closure

Windsor Police Services

The Windsor Police Service supports the closure of this alley and has no
objections as such. This is a grassed over alley that is not required for
either police patrol or incident response capability. In its current state, it
offers little value to the abutting neighbours and instead presents a space
that has increased opportunities for discrete unlawful access to carry out
undesirable activities such as loitering, trespassing to the rear of homes,
and the commission of property crimes. Closure would help eliminate
these opportunities.

Planning – Landscape Architect

No objection from a Landscape Architectural or Parks perspective.

Parks & Facilities

No objection to alley closure

Public Works – Engineering

Public Works – Environmental

The subject alley is approximately 4.6m wide and about 240m in length
composed of grass entirely. There are wooden poles anchoring the
utilities (Bell, Hydro and Cogeco). The alley appears to serve no useful
purpose by CR146/2005; therefore we have no objection for closure of
this alley.
No concerns from Environmental Services.

Public Works – Transportation

No Objections, Grass alley with no vehicular access required.

Transit Windsor

Transit Windsor has no concerns.

Bell Canada

Requires easement – as set out in attached comments – schedule.

Canada Post

Canada Post has no comments

Cogeco Cable Systems Inc.

Cogeco Connexion requires an easement across the entire application

Rogers Communications

Rogers Communication has no concern

Telus Communications

TELUS has no infrastructure in the area of your proposed work. Permit
expires six(6) months from approval date.

MNSi

MNSi will require an easement along the entire length of the alley
being considered for closure from Seymour Blvd. to Foster Ave. for
future aerial plant installation.

EnWin Utilities – Hydro

Hydro Comments: Objection, however, an easement named to Enwin
Utilitites Ltd. is required for the entire alley upon closing to
accommodate existing overhead 120/240 volt hydro distribution.

Windsor Utilities – Water
Union Gas

Water Comments: Water Engineering has no objections.
I confirm that Union Gas Limited does not have any facility located
within the proposed alley closure.
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APPENDIX “D”

SITE VISIT PHOTO

SAA 4391

Standing on Tecumseh Blvd. W. at the south end of the alley, looking north into the alley.
Alley is used at the south end to gain access to rear garage at 1372 Elm Ave.
The alley will be closed to the northern edge of the driveway for 1372 Elm Ave., southern portion of the alley remains open to provide access to
the existing driveway & garage.
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APPENDIX “E”

CR240/2013 & B28-2015

SAA 4391

From the minutes for the Council Meeting held on December 2, 2013.

CR240/2013
That the report of the City Engineer dated October 28, 2013 entitled “Options for Expansion and/or
Acceleration of Proactive Sale of Alleys Pilot Program approved by Executive Committee”
BE RECEIVED; and further,
That Council APPROVE the Alley Closing Subsidy Program (Appendix A) as follows:
Option V – Expand Zoning Eligibility / Increase Pilot Program Funding Level
Expand the zoning beyond the current parameters of the proposed pilot program to include other zoning
districts with low density residential use. (i.e. RD2.1) plus add proactive sale of previously closed alley
lands that remain as remnant parcels. At this time this would apply only to those alleys which were
closed prior to 1980. Maintain the pilot program as a 2-year program. Increase funding to $200,000 per
year. Approximately 10 alleys and some remnant parcels will be able to be closed annually under this
option. (These 10 alleys are above the number of alleys which will be closed which do not qualify for
any subsidy under the Program). This option expands the eligibility and addresses the strong demand for
the program.
In order to complete the work described above, additional departmental resources are required;
specifically 2 additional temporary staffing resources (Planner II and Street and Alley Legal Clerk
($168,159 per year).
This option expands the eligibility and better addresses the strong demand for the program.

B28-2015
I.

That the Alley Closing Subsidy Program BE CONTINUED for an additional 2 years (through
2017), using the balance of funds remaining from the previously approved 2014 Enhanced
Capital Funding Plan allocation $790,000.00;

II.

That the ASCP implementation process be amended as indicated in “Appendix B” of this report.

III.

That Administration REPORT back to City Council with a status update regarding the Alley
Closing Subsidy Program (ACSP) prior to 2018 budget deliberations;

IV.

That Administration review ACSP prior to 2018 budget deliberations to determine the
appropriateness of creating a permanent alley closing subsidy program.
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APPENDIX “F”

Alley Classifications According To CR240/2013

SAA 4391

The City’s alleys fall into one of four general classifications based on their usefulness. Alleys
may move from one category to another based on changes in circumstances. (i.e. relocation of
utilities). The four classifications of alleys are:
1. Indispensable
These are alleys serving commercial properties and properties fronting on heavily traveled streets
i.e. major arterial routes and alleys which contain sewers and must remain accessible for
servicing.
These alleys should not be closed, conveyed, reduced or otherwise jeopardized through minority
interests unless a suitable substitute alley is opened in lieu thereof. They are essential from the
viewpoint of fire protection, police protection, loading or unloading of goods, refuse collection,
servicing of blocked sewers and utility services. Without such alleys, the above noted services
would at least be more costly if not impossible to a complete or adequate extent; and would
noticeably interfere with street traffic, thereby reducing the capacity of the adjacent arterial,
collector, or business access street.
2. Dispensable
These alleys are typically alleys in residential areas and locations where generally the lots are
wide enough for side drives, or those alleys abutting parks and other parcels of land which do not
require any servicing from the alley. In short, they serve no useful purpose, either now or
anticipated.
The alleys in this category should be closed if at all possible, and the owners abutting the alleys
should be encouraged to accept conveyance. If an abutting property owner requires access
through the public right-of-way, access cannot be denied. Therefore, unless an alternate access
can be found, the right-of-way cannot be closed.
3. Have Some Level of Usefulness
These alleys are alleys which, having some usefulness, are nevertheless not indispensable nor on
the other hand, a complete liability. (e.g. Alley is grass or gravel and may have a sewer or access
to garages).
These alleys should be considered for closing only upon request of abutting owners rather than
by encouragement of the City.
4. Located in Planned Development Districts
These alleys are those located in the Planned Development Districts and other similar
undeveloped areas where the alley system is clearly obsolete and has never been developed, but
where the City needs to keep its options open until new area plans are prepared and development
is imminent.
These alleys should not be closed unless specific development proposals acceptable to the City
are submitted.
In addition to the four general classifications of alleys above, there may be further complicating
specific attributes to individual alleys:



the alley may be fully or partially closed;
the alley may be encroached upon.
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Item No. 8.9
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

(ACSP) Closing alley system between Academy Dr. and Dandurand Ave., north of
Grand Marais Rd. W. and south of Labelle St. SAA/4375 - Ward 10
Moved by: Councillor Payne
Seconded by: Councillor Holt
Decision Number: PHED 500
I.
THAT the alley system having the width of 4.6m, located between Academy Dr.
and Dandurand Ave., north of Grand Marais Rd. W. and south of Labelle St., as
shown on Drawing CC-1706 attached hereto as Appendix “A”, BE ASSUMED for
subsequent closure;
II.

THAT the alley system having the width of 4.6m, located between Academy Dr.
and Dandurand Ave., north of Grand Marais Rd. W. and south of Labelle St., as
shown on Drawing CC-1706 attached hereto as Appendix “A”, BE CLOSED AND
CONVEYED to the abutting property owners subject to the following:
i.

Easements, subject to their being accepted in the City’s standard form and
in accordance with the City’s standard practice, be granted to:
a. Bell Canada, MNSi, COGECO CONNEXION, and Enwin Utilities Ltd.
(Hydro)

ii.

Conveyance Cost BE SET as follows:


Abutting properties zoned RD 1.4:
1. $1.00 plus alley subsidy cost of $99.00 during the alley
subsidy program;
2. $1.00 plus alley subsidy cost of $99.00 after the expiration of
the alley subsidy program

Page 1 of 9

COUNCIL MEETING - September 5, 2017
Page 229 of 291

III.

THAT The City Planner BE REQUESTED to supply the appropriate legal
description, in accordance with Drawing Number CC-1706, attached hereto as
Appendix “A”

IV.

THAT The City Solicitor BE REQUESTED to prepare the necessary by-law(s)

V.

THAT The Chief Administrative Officer and City Clerk BE AUTHORIZED to sign
all necessary documents approved as to form and content satisfactory to the City
Solicitor

VI.

THAT the matter BE COMPLETED electronically pursuant to By-law Number
366-2003

VII.

THAT If there are existing alley approaches, and these approaches become
obsolete after the alley closure, the City shall remove existing alley approaches
in the future when budget funds exist. Alternatively should property owners that
abut the approaches to the closed alley wish to retain the alley approaches as
driveways, permits from Public Works shall BE REQUIRED.
Carried.
Councillor Marra was absent at the time the vote was taken on this matter.

Report No.: S 135/2017
Clerk’s File No: SAA2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 135/2017
Author’s Contact:
Sahar Jamshidi
Planner II - Development Review

Report Date: 7/24/2017
Date to Council: 8/21/2017
Clerk’s File #: SAA2017

519-255-6543, x.6449
sjamshidi@citywindsor.ca
To: Mayor and Members of City Council
Subject: (ACSP) Closing alley system between Academy Dr. and Dandurand
Ave., north of Grand Marais Rd. W. and south of Labelle St. SAA/4375 Ward 10

RECOMMENDATION:
I.

That the alley system having the width of 4.6m, located between Academy Dr.
and Dandurand Ave., north of Grand Marais Rd. W. and south of Labelle St., as
shown on Drawing CC-1706 attached hereto as Appendix “A”, BE ASSUMED for
subsequent closure;

II.

That the alley system having the width of 4.6m, located between Academy Dr.
and Dandurand Ave., north of Grand Marais Rd. W. and south of Labelle St., as
shown on Drawing CC-1706 attached hereto as Appendix “A”, BE CLOSED AND
CONVEYED to the abutting property owners subject to the following:

iii.

Easements, subject to their being accepted in the City’s standard form and
in accordance with the City’s standard practice, be granted to:
a. Bell Canada, MNSi, COGECO CONNEXION, and Enwin Utilities Ltd.
(Hydro)
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iv.

Conveyance Cost BE SET as follows:


Abutting properties zoned RD 1.4:
3. $1.00 plus alley subsidy cost of $99.00 during the alley
subsidy program;
4. $1.00 plus alley subsidy cost of $99.00 after the expiration of
the alley subsidy program

III.

That The City Planner BE REQUESTED to supply the appropriate legal
description, in accordance with Drawing Number CC-1706, attached hereto as
Appendix “A”

IV.

That The City Solicitor BE REQUESTED to prepare the necessary by-law(s)

V.

That The Chief Administrative Officer and City Clerk BE AUTHORIZED to sign all
necessary documents approved as to form and content satisfactory to the City
Solicitor

VI.

That the matter BE COMPLETED electronically pursuant to By-law Number 3662003

VII.

If there are existing alley approaches, and these approaches become obsolete
after the alley closure, the City shall remove existing alley approaches in the
future when budget funds exist. Alternatively should property owners that abut
the approaches to the closed alley wish to retain the alley approaches as
driveways, permits from Public Works shall BE REQUIRED

EXECUTIVE SUMMARY:
NA

BACKGROUND:

At its meeting on October 1, 2012, Councillor Payne asked the following question:
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CQ24-2012 “Asks for a report on the feasibility of a proactive program to offer certain
alleys for sale, possibly for a nominal payment to abutting property owners
so as to relieve the City of the cost of maintaining such alleys in
perpetuity.”

On December 2nd, 2013 City Council adopted B38/2013 which approved a Capital
Budget for 2014 that included enhanced funding for specific Capital Projects. One of
the projects was the Alley Closing Subsidy Program (ACSP) outlined in CR240/2013,
attached hereto as Appendix “F”.

On December 21, 2015 City Council adopted B28-2015, which approved the
continuation of the Alley Closing Subsidy Program (ACSP) for an additional 2 years
(through 2017), using the balance of funds remaining from the previously approved
2014 Enhanced Capital Funding Plan allocation $790,000.00, attached hereto as
Appendix “F”.
A total of 22 private properties abut the alley system that is being considered for
closure. The 22 private properties were provided with a petition, and 15 property
owners (68%) signed the petition and paid the $100 alley subsidy program fee (see
Appendix “B” for a map of the properties abutting the alley.)
The site visit by Planning Department staff confirmed that the alley system is a good
candidate for closure as it is a grass covered alley system at either end and in the
middle portion of the alley there are fences and structures encroaching into the alley,
which block vehicular and pedestrian access to it. Currently the alley system is
accessible at both its north and west ends only and the middle section of the alley is
blocked by encroachments (See Appendix “D”, Site visit photos).
There are utility poles located along the west side of the alley servicing Bell Canada,
Managed Network Systems Inc., Cogeco Connexion Inc., and Enwin Utilities Ltd.,
therefore easements will be granted. (See Appendix “D”, Site visit photos.)

Planning Department has received comments from a variety of City Departments and
outside agencies. There have been no objections to closing the alley system as shown
on Drawing No. CC-1706 attached hereto as Appendix “A”.
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DISCUSSION:

Planning Department’s analysis of the requested alley closure:
The first test is to determine whether the subject alley is dispensable or not. To make
such determination the guideline attached herein as Appendix “F” would be relevant as
shown below.

a. Does the subject alley serve commercial properties or serve properties fronting
on heavily traveled streets i.e. major arterial routes?
The answer is NO. The properties are zoned RD 1.4 and the abutting properties
are used for residential purpose.

b. Does the subject alley contain sewers, and must the alley remain accessible for
servicing?
The answer is NO.
c. Does the subject alley serve as the only vehicular means of access to rear
parking areas and garages where the property has insufficient lot width for a side
drive?
The answer is NO.

d. Does the subject alley contain Fire Department connections that are deemed to
be necessary for firefighting access?
The answer is NO.

e. Does the subject alley have some usefulness?
The answer is NO. The alley system is grass covered at either end and in the
middle portion of the alley there are fences and structures encroaching, which
block vehicular and pedestrian access to it. There are utility poles located in the
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alleys (servicing Bell Canada, Managed Network Systems Inc., Cogeco
Connexion Inc., and Enwin Utilities Ltd., easements required).

f. Does the alley have no useful purpose?
It should be noted that alleys that appear to serve no useful purpose are typically
alleys in residential areas and locations where generally the lots are wide enough
for side drives, or those alleys abutting parks and other parcels of land that do
not require any servicing from the alley.
The subject alley falls under the above category of alleys, so the answer is NO,
currently it does not serve any useful purpose. “Alleys that serve no useful
purpose should be closed, if at all possible, and in fact, the owners abutting
thereon should be encouraged to accept conveyance.” (Excerpt from Appendix
“F” attached).

g. Is the subject alley lying in holding zones and other similar undeveloped areas
where the alley system is clearly obsolete and has never been developed, but
where the City needs to keep its options open until new area plans are prepared
and development is imminent?
The answer to the question is NO.

In consideration of the above analysis, it is clear that the recommendation to close the
subject alley is consistent with the Street and Alley closing classification (see Appendix
“F” attached.)

Planning is recommending conveyance of the closed alley to the abutting property
owners. The Planning Department fully supports the closure of the subject alley shown
on Drawing No. CC-1706, attached herein as Appendix “A”.

RISK ANALYSIS:
There is no known risk associated with the proposed closure of the entire alley system
shown on Drawing No. CC-1706 attached herein as Appendix “A”.
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FINANCIAL MATTERS:
Conveyance Cost BE SET as follows:


Abutting properties zoned RD 1.4:
1. $1.00 plus alley subsidy cost of $99.00 during the alley
subsidy program;
2. $1.00 plus alley subsidy cost of $99.00 after the expiration of
the alley subsidy program

CONSULTATIONS:
Consultations were held with City Administrative Departments and Utility Companies,
which resulted in the information outlined in Appendix “C”.
Planning Department has received comments from a variety of departments and outside
agencies. There have been no objections to closing the entire alley system as shown
on Drawing No. CC-1706 attached hereto as Appendix “A”.
Easements are required in favour of Bell Canada, Managed Network Systems Inc.,
Cogeco Connexion Inc., and Enwin Utilities Ltd..

CONCLUSION:

The Planning Department has considered all the comments received and recommends
closure of the subject alley shown on the attached Appendix “A”, subject to conveyance
costs.

APPROVALS:
Name

Title

Don Wilson

Manager of Development Applications

Thom Hunt

City Planner

Denise Wright

Lease Administrator

Wira Vendrasco

Deputy City Solicitor

Shelby Askin Hager

City Solicitor
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Name

Title

Onorio (O.C.) Colucci

Chief Administrative Officer

NOTIFICATIONS:

Name

Address

Email

Councillor Paul Borrelli

350 City Hall Square West pborrelli@citywindsor.ca

Ward 10

Suite
203
Windsor, ON N9A 6S1

MARTIN BENETEAU

2809
DANDURAND martinbeneteau@hotmail.com
BLVD
WINDSOR ON
N9E 2E5

All
Abutting/Affected
Property Owners

APPENDICES:
1 Appendix
2 Appendix
3 Appendix
4 Appendix
5 Appendix
6 Appendix

A (CC drawing)
B (Location Map)
C (Comments)
D (Site Visit Photo)
E (CR240_2013 & B28_2015)
F (Alley Classification)
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APPENDIX “B”

Location Map
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SAA 4375

APPENDIX “C”

CONSULTATIONS

Agency
Bell Canada

Comments
Easement required as per comments and schedule.

Planning –
Landscape Architect
Cogeco Cable
Systems Inc.
Fire & Rescue
Services
Enwin Utilities –
Hydro

No Objection from a Landscape or Parks Perspective.

Windsor Utilities –
Water
MNSI

Water Engineering: Has No Objections-

SAA/4375

Cogeco requires an easement over all the subject lands
No concerns with closure of this alley
Hydro Engineering: No objection, however, an easement named to Enwin
Utilities Ltd. will be required for the entire alley upon closing to accommodate
existing overhead hydro 16kV and 120/240 volt distribution.

Please include MNSi in an easement for the entire length of this alley closing.
We have plans to place aerial plant along the existing pole line in the near
future.

Public Works –
Engineering

Public Works Environmental
Public Works –
Transportation
TELUS

No concerns from Environmental Services.

Union Gas

Union Gas has no issue with this closure.

Windsor Police
Services

The Windsor Police Service has no concerns or objections with the requested
closure. The alley in question is essentially non-accessible now, with several
abutting residential properties within the immediate neighbourhood appearing
to have encroached into the alley space over the years. There is no public
safety issue with the requested closure.

Legal

As per fee schedule.

No Objections The majority of the alley is not passable. (Closed with fencing)
TELUS has no infrastructure in the area of your proposed work. Permit expires
six(6) months from approval date.
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APPENDIX “D”

SITE VISIT PHOTOS

Standing on Labelle St. at the north end of the alley, looking south into the alley.

Standing on Academy Dr. at the west end of the alley, looking east into the alley.
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SAA 4375

APPENDIX “E”

CR240/2013 & B28-2015

SAA 4375

From the minutes for the Council Meeting held on December 2, 2013.

CR240/2013
That the report of the City Engineer dated October 28, 2013 entitled “Options for Expansion and/or
Acceleration of Proactive Sale of Alleys Pilot Program approved by Executive Committee”
BE RECEIVED; and further,
That Council APPROVE the Alley Closing Subsidy Program (Appendix A) as follows:
Option V – Expand Zoning Eligibility / Increase Pilot Program Funding Level
Expand the zoning beyond the current parameters of the proposed pilot program to include other zoning
districts with low density residential use. (i.e. RD2.1) plus add proactive sale of previously closed alley
lands that remain as remnant parcels. At this time this would apply only to those alleys which were
closed prior to 1980. Maintain the pilot program as a 2-year program. Increase funding to $200,000 per
year. Approximately 10 alleys and some remnant parcels will be able to be closed annually under this
option. (These 10 alleys are above the number of alleys which will be closed which do not qualify for
any subsidy under the Program). This option expands the eligibility and addresses the strong demand for
the program.
In order to complete the work described above, additional departmental resources are required;
specifically 2 additional temporary staffing resources (Planner II and Street and Alley Legal Clerk
($168,159 per year).
This option expands the eligibility and better addresses the strong demand for the program.

B28-2015
I.

That the Alley Closing Subsidy Program BE CONTINUED for an additional 2 years (through
2017), using the balance of funds remaining from the previously approved 2014 Enhanced
Capital Funding Plan allocation $790,000.00;

II.

That the ASCP implementation process be amended as indicated in “Appendix B” of this report.

III.

That Administration REPORT back to City Council with a status update regarding the Alley
Closing Subsidy Program (ACSP) prior to 2018 budget deliberations;

IV.

That Administration review ACSP prior to 2018 budget deliberations to determine the
appropriateness of creating a permanent alley closing subsidy program.
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APPENDIX “F”

Alley Classifications According To CR240/2013

SAA 4375

The City’s alleys fall into one of four general classifications based on their usefulness. Alleys
may move from one category to another based on changes in circumstances. (i.e. relocation of
utilities). The four classifications of alleys are:
1. Indispensable
These are alleys serving commercial properties and properties fronting on heavily traveled streets
i.e. major arterial routes and alleys which contain sewers and must remain accessible for
servicing.
These alleys should not be closed, conveyed, reduced or otherwise jeopardized through minority
interests unless a suitable substitute alley is opened in lieu thereof. They are essential from the
viewpoint of fire protection, police protection, loading or unloading of goods, refuse collection,
servicing of blocked sewers and utility services. Without such alleys, the above noted services
would at least be more costly if not impossible to a complete or adequate extent; and would
noticeably interfere with street traffic, thereby reducing the capacity of the adjacent arterial,
collector, or business access street.
2. Dispensable
These alleys are typically alleys in residential areas and locations where generally the lots are
wide enough for side drives, or those alleys abutting parks and other parcels of land which do not
require any servicing from the alley. In short, they serve no useful purpose, either now or
anticipated.
The alleys in this category should be closed if at all possible, and the owners abutting the alleys
should be encouraged to accept conveyance. If an abutting property owner requires access
through the public right-of-way, access cannot be denied. Therefore, unless an alternate access
can be found, the right-of-way cannot be closed.
3. Have Some Level of Usefulness
These alleys are alleys which, having some usefulness, are nevertheless not indispensable nor on
the other hand, a complete liability. (e.g. Alley is grass or gravel and may have a sewer or access
to garages).
These alleys should be considered for closing only upon request of abutting owners rather than
by encouragement of the City.
4. Located in Planned Development Districts
These alleys are those located in the Planned Development Districts and other similar
undeveloped areas where the alley system is clearly obsolete and has never been developed, but
where the City needs to keep its options open until new area plans are prepared and development
is imminent.
These alleys should not be closed unless specific development proposals acceptable to the City
are submitted.
In addition to the four general classifications of alleys above, there may be further complicating
specific attributes to individual alleys:



the alley may be fully or partially closed;
the alley may be encroached upon.
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Item No. 8.10
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017
Response to CQ8-2017 - Closing the east-west alley in the 200 block of McKay
Ave. & Curry Ave. (abutting to the south of 263 McKay Ave.) - Ward 2
Moved by: Councillor Kusmierczyk
Seconded by: Councillor Payne
Decision Number: PHED 501
THAT City Council RECEIVE FOR INFORMATION the report of the City Planner dated
May 2, 2017 as it relates to the closing of the east-west alley in the 200 block of McKay
Avenue and Curry Avenue (abutting to the south of 263 McKay Avenue).
Carried.
Councillor Marra was absent at the time the vote was taken on this matter.
Report No.: S 74/2017
Clerk’s File No: SAA2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Planning & Building Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: S 74/2017
Author’s Contact:
Sahar Jamshidi
Planner II – Development Review

Report Date: 5/2/2017
Date to Council: 8/21/2017
Clerk’s File #: SAA2017

Phone: 519-255-6543, ext. 6449
To: Mayor and Members of City Council
Subject: Response to CQ8-2017 - Closing the east-west alley in the 200 block of
McKay Ave. & Curry Ave. (abutting to the south of 263 McKay Ave.) Ward 2

RECOMMENDATION:

That the City Council RECEIVE FOR INFORMATION the following report as it relates to
the closing of the east-west alley in the 200 block of McKay Avenue and Curry Avenue
(abutting to the south of 263 McKay Avenue)

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
At the February 21, 2017 Council Meeting, the following question was question was
brought forward by Councillor John Elliott:
CQ8-2017
“Asks Administration to bring back a report to close an alley located East-West in the
200 block of McKay and Curry Avenue off of University. I have received multiple
complaints from the resident at 263 McKay of the continued problems going on in this
alleyway.”
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DISCUSSION:
The east-west alley at the south end of the 200 block of Curry Avenue and McKay
Avenue, as shown on the drawing attached hereto as Appendix “A”, abuts residential
properties (263 McKay Avenue, 262 Curry Avenue, 273 McKay Avenue) to the north
and southeast, and commercial properties (1468-1490 University Avenue West) to the
southwest (See site visit photos, Appendix “B”.)
In spring of 2017 staff from City of Windsor’s Planning Department met on site with the
property owners of 263 McKay Avenue (Mr. Gabriel Dubois) and 1468-1490 University
Avenue West (All Care Auto Lube & Tire.) Both owners indicated that over the years
they have been dealing with the problem of illegal dumping in the subject alley and they
would like to have the subject alley closed to eradicate the illegal dumping problem.
Furthermore both owners indicated that they have no interest in having the north-south
alley in the 200 block of Curry Avenue and McKay Avenue closed as it runs between
residential properties. Their concern was only with the east-west alley.
In addition to the property owners mentioned above, City of Windsor’s Planning
Department has been contacted in the past three years by the property owners of 190
Curry Ave. (Mr. Garth Rennie) and 256 Curry Ave (Ms. Constance Woodman). Both
property owners have indicated that they do not wish to have the north-south alley
behind their properties closed as they use it for vehicular access to their properties.
City of Windsor’s Planning Department staff has also cross-referenced the waiting list
for the Alley Closing Subsidy Program (ACSP), which revealed no interest shown from
the property owners abutting the north-south alley in the 200 block of Curry Avenue and
McKay Avenue to close the alley behind their properties.

Therefore the north-south

alley in the 200 block of Curry Avenue and McKay Avenue will not be considered for
closure until an application is submitted by one or more of the abutting property owners
to City of Windsor’s Planning Department.
As mentioned earlier the main concern of the property owners at 263 McKay Avenue
(Mr. Gabriel Dubois) and 1468-1490 University Avenue West (All Care Auto Lube &
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Tire) was the closure of the east-west alley, which runs parallel to University Ave. W.
They indicated that they have no interest in closing the north-south alley.
The subject east-west alley abuts commercial properties to the south; therefore it does
not qualify for consideration under ACSP (See ACSP Process, Appendix “D”.) Currently
the only option for closing the subject east-west alley is for the property owner(s) to
complete the APPLICATION TO CLOSE STREET/ALLEY/WALKWAY [Form 164],
attached herein as Appendix “C” and submit it to City of Windsor Planning Department
along with the full payment (application fee) of $1,320.00 for processing.
To date Planning Department has not received any payment with completed
application(s) for the closing of the subject alley from any of the abutting property
owners.

RISK ANALYSIS:
There is no known risk associated with the proposed closure of the entire alley system
shown on the drawing attached herein as Appendix “A”. There are no sewers present in
the east-west alley, however a number of utility poles exist within the alley and if the
alley is closed easements will be granted to the utility companies.
Three of the four property owners abutting the east-west alley are in support of closing
the alley, which are: the owner of 263 McKay Avenue (Mr. Gabriel Dubois), resident of
273 McKay Ave. (Ryan Perrotte) and also the owner of 1468-1490 University Avenue
West (All Care Auto Lube & Tire.)
The north-south alley is not part of this request for closure, which remains open to
provide access to the abutting residential properties until such time the City of Windsor’s
Planning Department receives a complete application with payments submitted by one
or more of the abutting property owners.

FINANCIAL MATTERS:
N/A
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CONSULTATIONS:
Consultations were held with the property owner of 263 McKay Avenue (Mr. Gabriel
Dubois) and also the owner of 1468-1490 University Avenue West (All Care Auto Lube
& Tire), City Administration staff including Alley Closing Subsidy Program Coordinator
(Jim Abbs) and Manager of Development Applications (Don Wilson). At this preliminary
stage of internal review by Planning Department there were no objections to closing the
east-west alley once a complete application (with full payment) has been received by
Planning Department.

The north-south alley in the 200 block of Curry Avenue and

McKay Avenue will not be considered for closure until an application with full payment is
submitted by one or more of the abutting property owners to City of Windsor’s Planning
Department.

CONCLUSION:
Administration recommends that if the property owners at 263 McKay Avenue (Mr.
Gabriel Dubois) and/or the owner of 1468-1490 University Avenue West (All Care Auto
Lube & Tire) would like to move forward with closing the east-west alley abutting their
properties, they complete the APPLICATION TO CLOSE STREET/ALLEY/WALKWAY
[Form 164], attached herein as Appendix “C” and submit it to City of Windsor Planning
Department along with the full payment (application fee) of $1,320.00 for processing.

APPROVALS:
Name

Title

Don Wilson

Manager of Development Applications

Thom Hunt

City Planner

Wira Vendrasco

Deputy City Solicitor

Shelby Askin Hager

City Solicitor

Onorio (O.C.) Colucci

Chief Administrative Officer
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NOTIFICATIONS:
Name

Address

Email

350 City Hall Square West
Suite

Councillor John Elliott

203 jelliott@citywindsor.ca
N9A 6S1

Windsor, ON

Phone: 519-252-1005
263 MCKAY AVE
Mr. Gabriel Dubois
WINDSOR ON N9B 1Z3
1468-1490
All Care Auto Lube & Tire

UNIVERSITY

AVE W
WINDSOR ON N9B 1B7
273 MCKAY AVE

Ryan Perrotte
WINDSOR ON N9B 1Z3
1220 MAPLE AVE
Giuseppe & Joanne Prestia
LASALLE ON N9J 3Y6
256 CURRY AVE
Constance

&

Dennis
WINDSOR ON N9B 2B5

Woodman
APPENDICES:
1 Appendix
2 Appendix
3 Appendix
4 Appendix
5 Appendix

A (Location Map)
B (Site Visit Photo)
C (Form 164)
D (ACSP Process)
E (Alley Classification)
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APPENDIX “A”

CQ8-2017
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SAA 4376

APPENDIX “B”

CQ8-2017

SAA 4376

Standing on Mckay Ave. at the east end of the alley, looking west into the alley.
At the east end residential properties abut the alley on the north and south side.

Standing in the east-west alley behind the commercial properties looking west into the alley towards Curry Ave.
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APPENDIX “B”

CQ8-2017

SAA 4376

Standing on Curry Ave. at the west end of the alley, looking east into the alley. The east-west alley is used by commercial property (1490
University Avenue West) to gain access to the rear garage.

COUNCIL MEETING - September 5, 2017
Page 252 of 291

APPENDIX “C” - APPLICATION TO CLOSE STREET/ALLEY/WALKWAY [Form 164]
THE CITY OF WINDSOR
PLANNING DEPARTMENT
400 CITY HALL SQUARE EAST♦ SUITE 404 WINDSOR ON N9A 7K6
TEL: 519-255-6543, Ext. 6317 or 6165
FAX: 519-255-6544
APPLICATION FEE $1,320.00
TRAN CODE - 51223

APPLICATION TO CLOSE STREET/ALLEY/WALKWAY

Form 164

APPLICANT’S NAME:___________________________________________________________________
APPLICANT’S ADDRESS:________________________________________________________________
POSTAL CODE: _________________________ EMAIL:_______________________________________
PHONE: Residential ________________________

Business: ______________________________

I Hereby Apply To Close The Following Street, Alley or Walkway: (Please Describe Location)

Reason(s) for Requested Closure (please be as specific as possible):
(attach a separate sheet, if necessary)
I Hereby Agree To The Following Conditions:
INITIAL APPLICATION FEE: $1,3200.00 (an amount of $860.00 to be refunded, in accordance with Council’s
Policy Resolution 106/03, in the event the application is denied by Council or withdrawn by the applicant prior
to the ordering of the legal description necessary to process the street or alley closing by-law). The fee
includes the cost for the legal advertisement, as required by the Municipal Act, in the Windsor Star.
ATTACHED are the full instructions and procedures required for a closing.
EASEMENTS: Should easements be required, NO buildings will be allowed to be constructed on the street or
alley.
CONTACT PERSONS

Jessica Watson, Street and Alley Legal Clerk

Jim Abbs, Planner III

519-255-6543 ext. 6310

or 519-255-6543, Ext. 6317

jwatson@citywindsor.ca

jabbs@citywindsor.ca

Justina Nwaesei, Planner II
or 519-255-6543, Ext. 6165
jnwaesei@citywindsor.ca

Fax No.: 519-255-6544
Notice With Respect To Collection Of Personal Information:
I/We also acknowledge that the information requested on this form is collected under the authority of The Municipal Act. R.S.O. 2001
as amended. The information is required in order to process the application to the Street and Alley Technical Advisory Committee. The
name and business address of the applicant and/or authorized agent is public information. The address of the property, which is the
subject of the application, is also public information. Please be advised that any personal information (i.e. name, address) may become
part of a public record in an electronic (i.e. web site) and/or paper format (i.e. agenda/minutes).
Questions about this collection can be made to Don Wilson, Manager of Development, 519-255-6100 ext. 6392.

______________________________________
Date
Revised January, 2016

_________________________________________
Signature of Applicant
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INSTRUCTIONS
TO APPLICANTS FOR STREET/ALLEY OR WALKWAY CLOSINGS
Once your application and fee have been received by the Planning Department, the following procedures
based on Street and Alley Closing Policies pursuant to CR106/03 apply:
1.
The Street and Alley Legal Clerk will circulate a notice to city departments and public utilities for their
comments.
2.
The application fee is $1,317.33 payable to the Corporation of the City of Windsor. An amount of
$860.00 will be refunded in the event the application is denied by Council or withdrawn by the applicant
prior to the advertising of Council’s intent to enact a by-law to close the street or alley. You may wish
to ask your neighbours to share in the cost of the application fee.
EXAMPLE:

If there were thirty owners on a block the cost to each neighbour would be approximately
$40.00 (this does not include the cost of the land, deed and share of Reference Plan
which is charged individually to each owner who takes back a deed).

PLEASE BE REMINDED, HOWEVER, THAT THE NEIGHBOURS ARE UNDER NO OBLIGATION TO
COST SHARE. IT IS THE APPLICANT'S RESPONSIBILITY TO REMIT THE TOTAL AMOUNT,
AND/OR COLLECT MONEY FROM INDIVIDUAL OWNERS IF THEY AGREE.
3.

When the comments are received from civic departments and utility companies, your application is
ready to be submitted to the Planning and Economic Development Standing Committee.
All the abutting and/or affected owners will be notified of this meeting and may appear before
the Standing Committee to express their concerns, if any, to the proposed closure.
The Standing Committee then considers the application and establishes the conditions of closure, such
as cost for land, how the lands will be divided, and any easements required, or any other conditions.
The decision of the Standing Committee is submitted to City Council for final disposition.

4.

Once again, all persons on the property list are notified of Council's intention to consider the matter and
may speak to Council in favour of or in opposition to the closure.
Should Council approve the application, a resolution is passed and the applicant receives a copy which
sets out all the particulars of the closure, including conditions. If requested by the abutting owners the
City Planner will obtain a Reference Plan from an Ontario Land Surveyor describing the limits of closure
and the parcels to be offered for sale. See Cost of Land below.
Advertising WILL NOT TAKE PLACE UNTIL the Reference Plan is received from the Ontario Land
Surveyor and approved by the City Planner.

5.

The advertisement prepared by the Street and Alley Legal Clerk will be published in the Windsor Star
one time. The ad advises residents of the City where the closure is located, and that City Council will
consider a By-law to close on a specific date.
Also contained in the advertisement is a date by which all property owners abutting the closure must
notify the Street and Alley Legal Clerk IN WRITING that they wish to acquire their portion of the land.
Again, each person is notified of the last date by which they can acquire the alley.

6.

On the date that Council considers the closing By-law, persons who notify the City Clerk in advance
may speak to the By-law.
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7.

Should one property owner not wish to acquire the land, they may waive their rights to the owner on the
opposite side of the street or alley. This allows the owner on the opposite side to acquire the whole
width. This waiver must be in writing. Alternatively, if the abutting owner does not respond to the by
the date indicated in the notice, their half may be conveyed to the opposite owner as the city sees fit.
When the forms requesting a deed have been returned by the abutting owners, a deed will be
prepared. The cost of the land and deed is payable prior to the preparation of the deeds and each
owner will be notified directly by the Street and Alley Legal Clerk of the exact costs.

8.

COST OF ACQUIRING THE LAND:
The following criteria shall be applied to determine the conveyance of the closed rights-of-way as set
forth by council resolution:
i)

ii)
iii)
iv)
v)

vi)

The purchase price of closed alley lands shall be set at market value except those alley and
walkway lands adjacent to residential areas zoned RD1, RD2 or DRD1.1 in By-law 8600 and
R.1, R.2 and PD.1 in By-law 3072 are to be conveyed for $1.00. Each owner wishing to
purchase a portion of the alley will also be required to pay for the preparation and registration of
the transfer (approximately $400.00) plus a proportionate share of the 12R Plan (Reference
Plan);
Street allowances to be offered for sale at market value as building lots where possible,
regardless of zoning;
Where the addition of the portion of an alley or street to be acquired would enable the purchaser
to create a severable building lot, the lands to be offered for sale shall be set at market value;
Any relocation or removal of sewer, water and gas mains, telephone and hydro lines to be at the
total expense of the affected property owner(s). Closed lands to be offered for sale in “as is”
condition;
Unless otherwise directed, the City will arrange for preparation of a Reference Plan by an
Ontario land surveyor showing the limits of the right-of-way to be closed and the manner in
which it will be divided between the abutting owners, satisfactory to the City Planner.
Otherwise, the full cost of preparation of the Reference Plan and the cost associated for the
preparation of a deed and the subsequent registration shall be paid by the purchaser(s);
Conveyances shall be subject to easements as required by the City, Public Utilities and other
service providers.



No fences may be erected until the deed/transfer has been registered on title and received by the individual
owner(s).



The City will not erect fences, etc. to physically block off the alley/street/walkway. Subsequent
to the property owners purchasing the land, it is their responsibility to block off the
alley/street/walkway lands.

Revised January, 2016
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APPENDIX “D” - Alley Closing Subsidy Program (ACSP) Process
Alley Closing Subsidy Program
1. Where a resident/owner wishes to close an alley a resident/owner will request to be
added to the queue of requests for consideration in the Alley Closing Subsidy Program.
2. The Planning Department staff will review the requests on a first come first serve basis
and determine which requests conform to the ACSP criteria.
3. Where the alley is:
a) located in a predominately residential area; AND
b) the alley abuts residential property; AND
c) the alley is likely to be deemed “Dispensable”, or “Have Some Level of
Usefulness” as outlined in the Alley Closing Process Policy,
the primary contact will be invited to circulate a petition to close the subject alley.
4. A petition consisting of the Names. Addresses, and Assessed Value of the properties
abutting the subject alley will be created by the Planning Department staff. The
primary contact will have 30 calendar days in which to complete and submit a petition.
5. The primary contact will circulate the petition to affected homes and obtain signatures
in support.
A successful petition will consist of:
a) 50%+1 of property owners representing 50% of the assessed value of the properties
abutting the alley must agree to purchase at least the portion of the alley abutting
their property, AND
b) A $100.00 payment for each alley parcel to the City of Windsor for the portion of
the alley
c) Will be submitted within 30 calendar days
6. The Program Coordinator will review the submitted petition and confirm if acceptable.
Planning Department staff will notify all adjacent landowners and provide receipt for
funds for those who have paid.
7. Should the petition not be submitted to the Planning Department within 30 calendar
days, the subject alley will be moved to the end of the queue, and the next
resident/owner on the list will be invited to submit a petition.
(The following 9 steps, in italics, are largely the same as steps 2 through 10 of the
CURRENT Street & Alley Closing Process).

8. A form is circulated for comments from city departments and utility companies –
usually 2-3 weeks is given
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APPENDIX “D” - Alley Closing Subsidy Program (ACSP) Process
9. Comments are compiled by Planning
10. Planner prepares the report to monthly Planning and Economic Development Standing
Committee (PEDSC). Council Services Department does notification (notification to
all abutting or affected property owners) for PEDSC meeting.
11. PEDSC meeting makes Recommendation on planning report for council’s
consideration.
12. Agenda review for council’s meeting (normally 3-4 weeks after PEDSC).
13. Following Council’s approval, Planning Dept. requests a reference plan from an Ontario
Land Surveyor (OLS).
14. Once the registered 12R plan (survey) is received from OLS,
- Windsor Star Ad prepared. Normally appears in The Windsor Star about 1 month
before Bylaw sent to Council.
- Forms are sent to abutting property owners with a copy of the ad and to determine
the proper division of the alley.
15. Following the ad, Legal Department prepares the Bylaw for council’s consideration.
16. After the by-law is approved, Council Services Dept. arranges for registration and
distribution of registered bylaw. (2 weeks)
17. Property owners who didn’t sign the petition will be encouraged to purchase their
portion of the alley for $100.00. Half of the alley will be offered for sale for $100.00.
In the circumstance that no one is interested in the property, that part of the alley will
remain City lands.
If, over time, a new property owner wishes to purchase their portion of the alley and it
is still owned by the City, it can be purchased, and the fee to purchase will be $100.00.
18. Once the registered by-law is received by Planning Department, Planning Department
staff sends letters to owners who have shown an interest to purchase. A reminder is
also sent to those who have not responded to the original request in an attempt to get a
commitment from them to purchase.
19. Deeds are prepared by Planning Dept. staff for those who have paid $100.00. Property
owners will execute all forms to legally transfer the alley. The deeds are reviewed by
Legal for accuracy and returned to Planning Dept. for registration on title electronically
in approximately 2-3 weeks.
All fees and charges other than $100.00 cost of the alley will be absorbed by the ACSP account.
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APPENDIX “E”

Alley Classifications According To CR240/2013

SAA 4376

The City’s alleys fall into one of four general classifications based on their usefulness. Alleys
may move from one category to another based on changes in circumstances. (i.e. relocation of
utilities). The four classifications of alleys are:
1. Indispensable
These are alleys serving commercial properties and properties fronting on heavily traveled streets
i.e. major arterial routes and alleys which contain sewers and must remain accessible for
servicing.
These alleys should not be closed, conveyed, reduced or otherwise jeopardized through minority
interests unless a suitable substitute alley is opened in lieu thereof. They are essential from the
viewpoint of fire protection, police protection, loading or unloading of goods, refuse collection,
servicing of blocked sewers and utility services. Without such alleys, the above noted services
would at least be more costly if not impossible to a complete or adequate extent; and would
noticeably interfere with street traffic, thereby reducing the capacity of the adjacent arterial,
collector, or business access street.
2. Dispensable
These alleys are typically alleys in residential areas and locations where generally the lots are
wide enough for side drives, or those alleys abutting parks and other parcels of land which do not
require any servicing from the alley. In short, they serve no useful purpose, either now or
anticipated.
The alleys in this category should be closed if at all possible, and the owners abutting the alleys
should be encouraged to accept conveyance. If an abutting property owner requires access
through the public right-of-way, access cannot be denied. Therefore, unless an alternate access
can be found, the right-of-way cannot be closed.
3. Have Some Level of Usefulness
These alleys are alleys which, having some usefulness, are nevertheless not indispensable nor on
the other hand, a complete liability. (e.g. Alley is grass or gravel and may have a sewer or access
to garages).
These alleys should be considered for closing only upon request of abutting owners rather than
by encouragement of the City.
4. Located in Planned Development Districts
These alleys are those located in the Planned Development Districts and other similar
undeveloped areas where the alley system is clearly obsolete and has never been developed, but
where the City needs to keep its options open until new area plans are prepared and development
is imminent.
These alleys should not be closed unless specific development proposals acceptable to the City
are submitted.
In addition to the four general classifications of alleys above, there may be further complicating
specific attributes to individual alleys:



the alley may be fully or partially closed;
the alley may be encroached upon.
1 of 1
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From: Mohamed bader

^-day, August 17, 2017 10:21 AM ADDITIONAL^ ^^ ^
Subject: closing the alley on curry to mckay . INFO-RMATION
Hi regarding closing the alley on curry to mckay ,its not to my benefit .because ENWIN
and BELL can access anytime , and will effect my rear entrance .
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From: dmwoodman dmwoodman

Sent: Thursday, August 17, 2017 3:13 PM
To: clerks
Subject: response to cqS-207-closing east/west alley 200 block of Mckay etc.

Meeting August 21st. D.Woodman 256 Curry objects to alley closing.
Commercial use of the alley by All-care tire makes it Indispensable (alley

classifications CR240/2013.
We need access to our garage at 256 curry in north and south alley. We drive in east
and west alley turn behind 262 Curry and access our garage. If closure takes place we
have to travel to McKay ave. near Rvsd. drive and travel behind 30 or more homes if
possible to gain access to our garage. By if possible I mean there are some area,s not
cut or clean of refuse. We cut and clean behind 249,257 McKay and 248,256,and 262

Curry plus behind 1490 and 1468 University Ave west.
WE trust this information will help in your decision.

ADDITIONAL
INFORMATION

Mr. and Mrs. D. Woodman

iTEM NO. 11.5
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Item No. 8.11
Planning, Heritage & Economic Development Standing Committee
Meeting Held August 21, 2017

Updated Twinning Policy
Moved by: Councillor Kusmierczyk
Seconded by: Councillor Payne
Decision Number: PHED 502
THAT City Council APPROVE the updated City Twining Policy attached as Appendix A;
and further,
THAT City Council RESCIND M161/2007 being the previous version of the City of
Windsor Twinning Policy attached as Appendix B.
Carried.
Councillor Marra was absent at the time the vote was taken on this matter.

Report No.: SCM 88/2017
Clerk’s File No: AF2017
(Administrative Report attached which was
previously distributed as part of the
Standing Committee Agenda)

Clerk’s Note: The recommendation of both the Standing Committee and Administration
are the same.
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Council Services
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: SCM 88/2016
Author’s Contact:
Robert Barlozzari
Workforce Planning Specialist
(519) 255-6100 ext 6818
rbarlozzari@citywindsor.ca

Report Date: 5/20/2016
Date to Council: 8/21/2017
Clerk’s File #: AF2017

To: Mayor and Members of City Council
Subject: Updated Twinning Policy

RECOMMENDATION:
THAT City Council APPROVE the updated City Twining Policy attached as Appendix A;
and further,
THAT City Council RESCIND M161/2007 being the previous version of the City of
Windsor Twinning Policy attached as Appendix B.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
The previous version of the City Twinning Policy was forwarded to City Council by way of
International Relations Committee (IRC) Report number 15, attached hereto as
“Appendix B.” City Council adopted the policy at its meeting held June 25, 2007 as per
M161/2007. That policy had not been reviewed or updated since that time.
As a result of CR157/2014 and PriceWaterhouseCoopers LLP (PWC) policy
recommendations regarding “Policy Implementation & Issuance,” corporate policies are
to be reviewed every five years. To ensure compliance with City Council’s direction
regarding policy and policy framework, the IRC reviewed the City Twinning Policy at its
meeting held May 14, 2015 and approved the draft changes attached hereto as
“Appendix A.”
Page 2 of 4
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DISCUSSION:
The City Twinning Policy content, process and protocol has not changed, however,
minor revisions and additions were required to ensure that policy fit into the corporate
template.
Those revisions and additions include the following:


Section 2, “Purpose,” has been formulated to provide an explanation on the
direction of the policy.



Section 3, “Scope,” has been amended to include cities, municipalities or districts
covered within the policy.



Section 4, “Responsibility,” has been amended to include clear roles and
responsibilities to be completed by City Council, The Mayor’s Office, The Office
of the City Clerk and the International Relations Committee when initiating a the
twinning process.



Section 6, “Records, Forms and Attachments” initiated for the purposes of
completing the corporate template and to ensure adequate updates to the policy
as per the Records Retention Bylaw 21-2013.

RISK ANALYSIS:
There are no critical or significant risks resulting from the updating of the City Twinning
Policy.

FINANCIAL MATTERS:
N/A.

CONSULTATIONS:
The International Relations Committee
Anna Ciacelli, Supervisor, Council Services
Sandra Gebauer, Council Assistant
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CONCLUSION:
The City Twinning Policy required an update based on the length of time that had
elapsed since it was last reviewed and also to satisfy the requirements on policies
approved by City Council at the June 9, 2014 meeting by way of CR157/2014.

PLANNING ACT MATTERS:
N/A

APPROVALS:
Name

Title

Robert Barlozzari

Workforce Planning Specialist

Steve Vlachodimos

Senior
Manager
of
Services/Deputy City Clerk

Valerie Critchley

City Clerk/Licence Commissioner and
Corporate Leader Public Engagement and
Human Services

Onorio Colucci

Chief Administrative Officer

Council

NOTIFICATIONS:
Name

Address

Email

IRC Committee
APPENDICES:
1 Appendix A -- Updated Twin City Policy
2 Appendix B -- Previous version of the City of Windsor Twinning Policy (M161/2007)
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THE CORPORATION OF THE CITY OF WINDSOR

POLICY
Service Area: Office of City Clerk
Department: Council Services
Council Committees – International
Division:
Relations Committee

Policy No.:
Approval Date:
Approved By:
Effective Date:

Subject:

Twin City Policy

Review Date:

July 2022

Prepared By:

R. Barlozzari

1.

A policy outlining the criteria necessary for entering into international twin city
relationships with the City of Windsor.

The Twin City Policy outlines the necessary steps and processes associated in the
creation or establishment of entering into a new twin city agreement with another
international municipality.

SCOPE
3.1

4.

Replaces: Twinning Policy
Date: M161-2007
June 25, 2007

PURPOSE
2.1

3.

Pages:

POLICY
1.1

2.

Procedure Ref.:

This policy will apply to all proposed twin city requests made from within the
Windsor community or received by the Mayor of the City of Windsor from any
international city, municipality or district.

RESPONSIBILITY
City Council will be responsible for:
4.1.1 City Council will be responsible for approving new twin city agreements or
partnerships.
The Mayor’s Office will be responsible for:
4.1.2 The Mayor’s Office will be responsible for communicating City Council’s
resolution regarding a proposed new twin city relationship.
The Office of the City Clerk will be responsible for:
4.1.3 The Office of the City Clerk, Council Services Department will be responsible for
collection and cataloguing of official records, letters, agreements or charters when
entering into a Twinning Agreement with the City of Windsor, including future
correspondence between cities.

City Twinning Policy
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The International Relations Committee will be responsible for:
4.1.4 The International Relations Committee will be responsible for exploring and
investigation new twin city relationships.

5.

4.1.5

The International Relations Committee will be responsible for submitting a
recommendation to the Mayor and Council regarding proposed twinning requests
after a formal request has passed through the Mayor’s Office and/or a formal
investigation has been completed by the committee. Recommendations to City
Council will follow normal protocols in the governance model process.

4.1.6

The International Relations Committee will be responsible for reviewing this
policy every four years.

GOVERNING RULES AND REGULATIONS
5.1.1

Request for twinning’s should be community driven, supported by a formal
organized cultural/ethnic association and must demonstrate that a sustainable
relationship can be maintained.

5.1.2

Legitimate and active organizational structure should exist in the related ethnic
community to support twinning activities (i.e. hosting visiting delegations,
providing translation services, conducting meetings/tours/receptions with their
business community).

5.1.3

The proposed twin city should demonstrate certain identifiable similarities or
mutual interests with potential for reciprocal cultural, educational and economic
benefits.

5.1.4

Details of a twinning proposal must be submitted in writing to the Mayor of
Windsor, outlining a long-term plan and the community’s responsibility for
sustaining ongoing activities.

5.1.5 If recommended by the International Relations Committee and approved by
Council, a formal letter of interest is to be forwarded to the Mayor of the proposed
twin city.
5.1.6

If the proposed twin city approves Windsor’s proposal, a formal signing protocol
will be arranged.

5.1.7

The twinning charter can be dissolved upon the mutual agreement between the
twin cities.

City Twinning Policy
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6. RECORDS, FORMS AND ATTACHMENTS
6.1

Records are the responsibility of The Office of the City Clerk and will be kept in
accordance with the Records Retention Bylaw #21-2013 as amended from time to
time.

City Twinning Policy
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ADOPTED by Council at its meeting held June 25, 2007 [M161-2007]

GC/ct
Windsor, Ontario, June 25, 2007
REPORT NO. 15
of the
INTERNATIONAL RELATIONS COMMITTEE
of its meeting held
May 30, 2007
Present:

Councillor D. Dilkens, Chairperson
Councillor R. Jones
Councillor P. Hatfield
M. Lefebvre
J. Barycki
Dr. F. Simpson
R. Nicholl
B. Roberts
G. Diponio

Your Committee submits the following recommendation:
THAT the revised policy of the International Relations Committee regarding
requests for City Twinning dated May, 2007 (attached) BE APPROVED.

_________________________
CHAIRPERSON
_________________________
SECRETARY

COUNCIL MEETING - September 5, 2017
Page 268 of 291

City of Windsor
International Relations Committee
Request for City Twinning Policy
The "Twin City" model is based on People-to-People relationships. Therefore, the
following criteria should be met prior to any consideration for twinning:
1. Request for twinning should be community driven,
supported by a formal organized cultural/ethnic association and must
demonstrate that a sustainable relationship can be maintained.
2. Legitimate and active organizational structure should exist in the
related ethnic community to support twinning activities.
(i.e. hosting visiting delegations, providing translation services,
conducting meetings/tours/receptions with their business community)
3. The proposed twin city should demonstrate certain
identifiable similarities or mutual interests with potential for
reciprocal cultural, educational and economic benefits.
4. Details of proposal must be submitted in writing to the
Mayor of Windsor, outlining a long-term plan and the community's
responsibility for sustaining ongoing activities.
5. If recommended by the International Relations Committee
and approved by Council, a formal letter of interest is to be
forwarded to the Mayor of the proposed twin city.
6. If the proposed twin city approves Windsor's proposal, a
formal signing protocol will be arranged.
7. The twinning charter can be dissolved upon the mutual agreement
between the twin cities.

City of Windsor
May, 2007
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Item No. 11.1
Parks
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create tog ether”

REPORT #: C 142/2017
Author’s Contact:
Heidi Baillargeon
Landscape Architect
519-253-2300 x2740
hbaillargeon@citywindsor.ca

Report Date: 8/21/2017
Date to Council: 9/5/2017
Clerk’s File #: SR/12397

To: Mayor and Members of City Council
Subject: State of City Playgrounds Update - City Wide

RECOMMENDATION:
THAT City Council APPROVE $6,804,172 in additional funding to allow all 28
playground units to be replaced as outlined in the report and THAT the project be
funded as follows:
1. Pre-commitment of 2019 and 2021 funds approved in principle in the 2017 5 year
capital budget for $350,000 (PFO-005-12) and $1,500,000 (PFO-002-15)
respectively and
2. Reallocation of approximately $4.3 million from the 2014 enhanced capital
budget placeholder of $7.2 million (less the amount of the placeholder already
redirected by Council at a recent meeting) for a new multi storey parking garage.
3. Pre-commitment of $654,172 from the 2018 Capital Budget.
THAT Administration BE DIRECTED to report back as part of the 2018 budget process
on any potential strategies to reduce or eliminate the impact of the required precommitment on any projects already approved in principle by way of the 2017 Capital
Budget.
THAT Council RECEIVE for information that it is projected that incremental annual
funding of $1,500,000 or more will be required to sustain the playground network for the
next 20 years.
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THAT Administration BE DIRECTED to actively pursue any grant opportunities to fund
this project.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
City Council approved the audit of existing playground equipment outlined in report
#15932 Removal of Non-Compliant Playground Equipment on March 28, 2012 as per
council resolution CR129/2012 below,
That City Council AUTHORIZE Administration to proceed with the removal of
playground equipment as outlined in Project #PFO-017-12 in the amount of $100,000 in
2012, and that it BE ALLOCATED as follows:
1.

2.

$44,000 BE USED for an independent safety audit of all playground equipment,
and that the Chief Administrative Officer and City Clerk be authorized to sign a
contract in technical content and form to the City Solicitor, in financial content to
the City Treasurer and in technical content to the satisfaction of the City
Engineer;
$56,000 BE USED to remove playground equipment in the priority noted in this
report.

In September of 2013 an RFP was issued for the preparation of an independent third
party audit of 132 play units in the City of Windsor park system to determine the state of
infrastructure and to address compliance and potential safety issues.
The 2015 “Playground Audit” Council report (Livelink #18001, considered by Council on
December 21, 2015), outlined the audit results and recommended two options for
playground replacements in addition to a proposed schedule for replacement and life
cycle costing based on a 20 year life cycle asset management model. Option B of the
2015 report was endorsed by council as per B40-2015 which recommended an overall
reduction in the number of playgrounds as well as the elimination of play units that are
in close proximity to another play unit. Option B rationalized redundancy in play units
that have been installed over the years in the parks system while still maintaining the
distance requirements for play spaces as identified in the City of Windsor Official Plan.
The 2015 report identified fifteen (15) units that were removed from service or would be
removed due to failing conditions with no identified funding for replacement. Three of
these units have been replaced, leaving 12 still outstanding. The report also outlined
that if funding could not be identified there was a risk more units in the system would
reach the end of their lifecycle by failing to meet CSA standards and would also need to
be removed creating additional backlog for replacements. The report also identified that
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annual funding required to address replacement of units over the next 20 years require
an annual capital budget commitment of $1.5M to $2M.

DISCUSSION:
Playgrounds are one of if not the most popular item in many of our city parks next to
multi use trails. Administration has received significant positive feedback from residents
in every ward across the city regarding the new accessible playgrounds that have been
installed. Administration has also heard concerns from residents across the city where
playground equipment has been removed for safety reasons and inquiries as to when it
will be replaced.
The purpose of this report is to provide Council with an update on the state of the
playgrounds within the City. This includes the status of the 12 units removed as
reported in 2015 and 16 additional units being removed in 2017. Of the 28 units in total
there is only sufficient playground-specific funding to replace 3. This report also revisits
the annual funding required to sustain the playgrounds going forward. Administration
will bring forward a report in the coming months to update the information previously
communicated to council relative to ongoing capital and operating requirements for
sustainability of the Playground program as it relates to compliance with CSA
standards.

Existing Inspections and Maintenance
The Parks Department has a Parks Supervisor and two Local 82 staff that are certified
by the Ontario Parks Association as Registered Playground Practitioners and are
responsible for inspections and repairs within all our city parks. Over the past two years
Parks Operations has worked diligently with the Facilities division to implement a
maintenance management system that can capture information in digital format to aid in
tracking inspections, maintenance and repairs in a more efficient manner. Staffing
resources are limited at times due to the operational nature of parks and the playground
staff that perform these duties, including the Supervisor, are often called away to
perform other tasks needed within the parks operations unit. Parks also relies heavily
on students in the summer months for general maintenance at the majority of our
playgrounds with sand. On average it takes a crew of 3 to 4 students depending on the
playground size and how much work is required to clear the debris and weeds, till the
surface, and top up with additional sand in order to meet impact attenuation compliance
according to CSA standards. During the months where students are not available,
meeting service requirements becomes a challenge and strain on existing resources.
While this challenge is not a part of this report, a future report will be coming forward to
address the operational and maintenance demands for playgrounds as well as policy
recommendations.
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Capital Replacement Cost for Playgrounds based on 20 year Life Cycle
Since 1989 the overall number of parks with playgrounds in the system has fluctuated
from upwards of 168 units plus to what is now a total of 125 units in the system. As a
best practice the Parks Department installs play equipment to suit the classification, size
and number for children in the area. In general the largest play units are installed in
regional or community parks.
The expected design life associated with a typical playground unit is 15-20 years, based
on industry standards. However, just because a playground unit may have reached the
end of its design life does not necessarily mean it will be removed from service. If a
playground is in sound condition and meets CSA standards the city will keep and
continue to maintain the equipment until it has reached a point where it can no longer
be repaired and/or fails compliance with CSA standards i.e.: parts can no longer be
sourced or ordered and the unit cannot be repaired to a safe level of service.
Below is a table outlining the 28 units which have already been removed from service or
will be prior to the end of 2017. Additional information regarding the 2017 removals has
been brought forth in a P&C memo to Council. The notation of small, medium or large
identifies the size of unit removed and size of unit which, pending a funding decision,
will be replaced.
PLAYGROUND UNITS THAT HAVE PEVIOUSLY BEEN REMOVED OR WILL BE
REMOVED THIS YEAR WITH NO CURRENTLY IDENTIFIED FUNDING FOR
REPLACEMENT (EXCEPT THOSE WITH **)

Location

Size

Replacement Cost

1. Oak Elm

Medium

$

272,606

2. Tilston Park South

Small

$

181,102

3. Bruce Ave Park

Medium

$

272,606

4. Oakwood Community
Medium
Centre

$

272,606

5. Devonshire Height

Small

$

181,102

6. Realtor Park

Large

$

340,100

7. North Talbot

Large

$

340,100

8. Bush Park

Medium

$

272,606

9. Marguriet Park

Small

$

181,102
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10. Holburn Park

Medium

$

272,606

11. Ypres Park

Medium

$

272,606

12. Malden Park

Large

$

340,100

13. Flora Park

Small

$

181,102

14. Alexander

Large

$

340,100

15. Goldenwood

Small

$

181,102

16. Dawson Park

Small

$

181,102

17. Brumpton

Medium

$

272,606

18. Lake Como

Medium

$

272,606

19. St. Rose

Small

$

181,102

20. Parent Park

Small

$

181,102

21. Leafield Park

Small

$

181,102

22. Mark Park

Medium

$

272,606

23. Hall Farms Park

Large

$

340,100

24. Polonia

Large

$

340,100

25. Atkinson Park

Large

$

340,100

26. Kimmy Lucier Park

Large

$

340,100

27. George Park **

Large

$

340,100

28. Bellewood Park **

Medium

$

272,606

TOTAL COST:

$

7,416,878

NO CURRENTLY
APPROVED BUDGET:

$

6,804,172

WITH APPROVED
BUDGET:

$

612,706
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The costs noted in the above table are estimated based on previous replacements,
including any non-refundable HST, and an estimated inflationary increase. As with any
procurement, the estimated costs could prove to be different once the procurement is
actually undertaken. This is considered a minor risk as bulk purchasing of the units
should assist with keep the pricing in line with our estimates. Should the costs come in
higher than expected a report would be brought back to council.
The units indicated in the table above are listed in priority order for replacement based
on proximity to other existing units, age and community needs. The priority is
determined by factors such as proximity to other playgrounds for coverage according to
the Official plan. In addition, factors such as major barriers in the city that would make it
difficult for families with young children to cross such as E.C.ROW Expressway,
watercourses and train corridors are considered.
Due to the substantial backlog of replacements needed, administration is proposing all
playgrounds in the above table be replaced with the funding identified in the financial
matters section. It should be noted that it would physically take at least 2 years to
replace all of the units.

Future Planning
The funding gap regarding the current situation brings into question what level of
service is expected and what annual funding amount will assist to address the ongoing
needs of playground replacement. While further information is planned for the 2018
Asset Management Plan, the urgency given community interest regarding currently
removed playgrounds and the removal of an additional 16 prior to the end of 2017 has
prompted bringing the matter before Council in 2017.
There are 97 additional playgrounds throughout the City. As units continue to age they
will need to be replaced based on when they fail to meet CSA standards for safety and
condition.
As stated previously the actual condition of the unit determines when a
playground is actually removed, however age is a good indicator of when we might
expect the condition to fail. Some of the 97 playgrounds are currently past their 20 year
design life but still meet CSA standards so they are still in service. It should be
expected that this status will not continue for these units as they continue to age and be
impacted by use and climate. Attached as Appendix A is the Playground Inventory.
Looking out at the next 10 years on average approximately $1,500,000 annually is
required to sustain the playground network. While this amount may fluctuate one year
to the next as a unit may last longer than 20 years, some may fail sooner and or costs
to replace may increase due to factors such as exchange rate fluctuations. The
$1,500,000 annually is an average amount which should be expected and will be
reported in the 2018 AMP to sustain the current level of service for our playgrounds.
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RISK ANALYSIS:
There will be several units removed and not replaced by end of 2017 without additional
funding being made available.
There is a further risk that additional units will fail to meet CSA standards in 2018 and
require removal.
The risk of adopting the recommended funding strategy is that funds originally allocated
for a new multi storey parking garage on Lot 11 will no longer be available for that
purpose. This risk is somewhat mitigated by consideration of alternate options for
parking in downtown area and that the funding is not immediately required.

FINANCIAL MATTERS:
Administration recommends funding all of the playgrounds identified in the table within
the Discussion section of the report, allowing for all 28 units to be replaced. This would
require the following financial commitment:
1. Pre-commitment of 2019 and 2021 funds approved in principle in the 2017 5 year
capital budget for $350,000 (PFO-005-12) and $1,500,000 (PFO-002-15)
respectively and
2. Reallocation of approximately $4.3 million from the 2014 enhanced capital
budget placeholder of $7.2 million (less the amount of the placeholder already
redirected by Council at the last council meeting) for a new multi storey parking
garage.
3. Pre-commitment of $654,172 from the 2018 Capital Budget. Administration will
report back on ways to attempt to mitigate as much as possible impacts on any
current projects already approved in principle within the 2017 Capital Budget.
Additionally Administration will actively pursue any grant opportunities. Should Council
approve replacement of all 28 units as indicated, the City will be positioned to submit
grant funding opportunities to replace all 28 units. If awarded such a grant, there will
be City funding available which could be used to address future playground
replacements.
Administration has some level of comfort that the next round of Federal infrastructure
funding will permit for assets such as playgrounds to qualify. In a recent letter from
Minister Sohi to Minister Chiarelli regarding the next infrastructure funding programs a
specific new stream for funding was identified and may allow for use to address
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playgrounds. Below is an excerpt from the letter. While bilateral agreements with the
Provinces is not expected to be finalized until March 2018 positioning ourselves with
matching funding through support of replacing all 28 playgrounds will position the City to
be ready to respond to the grant application.
It should be noted that Council would need to confirm that an application related to
playgrounds replacement would be a priority over other potential eligible projects at the
time of an application. Administration would bring forward a report to confirm Council’s
priorities once a formal announcement is made.
If Council wishes to create a sustainable funding model for playground equipment
moving forward then funding in the range of $1.5M to $2M is needed on an annual basis
and will be further refined as part of the comprehensive asset planning exercise
currently underway. Therefore Administration will bring forward a future report to
address the operational, policy and long term strategy for playgrounds.

CONSULTATIONS:
Manager of Risk and Insurance
Senior Manager of Asset Planning
Manager of Parks Development
Manager Parks Operations
Manager Capital Budget and Reserves

CONCLUSION:
In conclusion, the City continues to use its best efforts for inspecting and maintaining
playgrounds to maximize their useful life. Regardless, units will eventually fail to meet
CSA standards and need to be replaced. Administration recommends replacement of
all 28 units as outlined in this report currently removed or slated to be removed city
wide.
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APPROVALS:
Name

Title

Mark Friel

Financial Planning Administrator

Jan Wilson

CLT Parks, Recreation & Culture, Facilities

Shelby Askin-Hager

City Solicitor

Tony Ardovini

(A) Chief Financial Officer/City Treasurer

Onorio Colucci

Chief Administrative Officer

NOTIFICATIONS:
Name

Address

Email

APPENDICES:
1 Appendix A - Playground Report - August 2017-Parks Map
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Item No. 11.2
Asset Planning
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: C 119/2017
Author’s Contact:
Kathy Roeder
Asset Coordinator
519 255-6100 ext 6255
kroeder@citywindsor.ca

Report Date: 7/20/2017
Date to Council: 9/05/2017
Clerk’s File #: GFG/12912

To: Mayor and Members of City Council
Subject: National Disaster Mitigation Program (NDMP) Grant Funding Emergency Notification System

RECOMMENDATION:
1. THAT City Council APPROVE the project identified in this report for submission
to the National Disaster Mitigation Program (NDMP) and,
2. THAT the Chief Administrative Officer BE AUTHORIZED to execute any
agreements, declarations or approvals required to submit one or multiple
applications to the NDMP program; and,
3. THAT the City’s portion of matching funding in the amount of $43,930 for this
project submitted to the grant be APPROVED as outlined in the Financial Matters
section of this report; and,
4. THAT the Chief Administrative Officer and the City Clerk BE AUTHORIZED to
take any such action and sign any such documentation as may be required to
effect the recommendations and funding for NDMP as noted above, subject to all
documentation being satisfactory in legal form to the City Solicitor, in technical
content to the City Engineer and in financial content to the City Treasurer; and,
5. THAT City Council DIRECT Administration to seek agreements with community
partners interested in partnering and providing funding for use of the system to
defray the annual operating costs and;

Page 1 of 7

COUNCIL MEETING - September 5, 2017
Page 280 of 291

6. THAT in the event written confirmation is received by the City indicating that
funding has been approved under the NDMP in respect of the project submitted
by the City, Administration BE DIRECTED to report back to Council on direction
of whether or not to proceed with the project and that the report include a
recommended funding strategy to addressed the annual costs associated with
the solution.

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
The National Disaster Mitigation Program (NDMP) is a 5 year $200 million federal
program intended to reduce the impact of natural disasters on Canadians. $183.8
million will be cost-shared with provinces and territories. These funds will be used to
reduce significant recurring flood risks and costs and to advance further discussions on
residential flood insurance.
As part of this program the Federal Government funds up to 50% of eligible project
costs in four streams: Risk Assessments, Flood Mapping, Mitigation Planning and
Investments in Non-Structural and Small Scale Structural Mitigation Projects. The
Municipality will fund the remaining 50% of eligible costs as well as any ineligible costs.
Applications/Project Proposals will be submitted to the Ontario Government. The
Ontario Government screens the application to ensure compliance with their mandatory
requirements as well compliance with federal program guidelines. Only those
applications that are complete and comply with all program guidelines will be submitted
to the federal government for funding consideration. Projects from all the other
applications will not be awarded funding.
Application submission deadline is September 15, 2017. Eligible projects must begin in
2018-2019 fiscal year (April 1, 2018 to March 31, 2019) and be completed by March 31,
2020
It is expected that in the Fall of 2018 a final call for applications/proposal will be
available.

DISCUSSION:
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The intent is to submit two separate applications/project proposals to the government of
Ontario for consideration for provincial submission to the Federal Government for
NDMP funding. This report outlines the Emergency Notification System Implementation
project.
The goal of this project is to implement an Emergency Notification System so it can be
used to notify residents, businesses and City of Windsor employees before flooding
events, during times when conditions are right for flooding issues/events to occur and
after flooding events. By having a notification tool readily available, residents,
businesses and employees are provided, via their preferred communication method (i.e.
text message, email, voice/phone) with timely information to facilitate them making
informed decisions; to be vigilant and/or to take actions to minimize any inconvenience
to their daily routines. An example would be to take an alternate route home to avoid
flooded streets/roads, to minimize any loss of property and to keep them safe. It
basically enhances the City’s ability to effectively mitigate, prepare for, respond to and
recover from flood-related events. However, the tool would be very useful for other
significant types of events as well.
While social media is a free option for communication there is additional flexibility,
functionality and auditability associated with disaster notification solutions which goes
beyond sending out a message. Emergency messaging can be targeted based on
location and or individuals in a group. The system tracks delivery attempts as well as
confirmation of receipt of the message. Such information can be critical to know on the
fly as an emergency situation is unfolding, and or after the fact. Since the messaging
which will be sent via these solutions are for public safety and emergency notifications it
may result in a higher number of subscribers as the volume of messages received will
be limited. It should also result in better attention to the messaging because of the
infrequent nature of the messages.
Internal communication of events is also provided and for this project it is planned that
the system will be linked to our SCADA systems which monitor our pollution control and
pump stations. These sites during significant rain events are critical to monitor and
connectivity of the SCADA system to the Emergency Notification System can assist in
ensuring any critical events at those sites is immediately escalated via the call out
system to key internal contacts. From there, informed decisions and impact
assessments can be determined to address the challenges and or determine if further
community notifications are required.
At this time to be eligible for funding under the NDMP only flooding projects can be
submitted. If funding is awarded this web based Emergency Notification System will be
implemented to accommodate for flooding/water related issues/events.
Many of our neighbouring municipalities have implemented or are in the process of
implementing an Emergency Notification System. These municipalities consist of
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LaSalle, Leamington, Amherstburg, Tecumseh, Lakeshore, Essex and Kingsville. All
these municipalities are using the Emergency Notification System implemented by
Everbridge. Everbridge offers a web based program that is compatible with our
geographic information system (GIS) software. The City of Windsor has reviewed the
Request for Proposal issued by the Town of Tecumseh and used to select Everbridge.
Their RFP was developed to include the same elements which the City of Windsor
would seek from such a solution.
Administration has been actively reviewing the Everbridge application and have spoken
to our neighbouring communities to understand their use and perspective of the solution
provider. They have notified us that this system allows us to target notifications to
specific geographically locations, to incident zones, so anyone who travels into an
active incident zone based on their real time geo-location would instantly receive that
message and it allows us to report exactly how messages were sent and who has
confirmed that they have actually received the message. Internally this tool will allow
departments to quickly and reliably send critical information to their own staff members.
A unique feature of the Everbridge software is the “Everbridge Network” (EN). This
network allows all Software Administrators to expedite the sharing of key pieces of
information, events, warnings, etc, amongst each other. For example if a flood event
has impacted a large transportation route, this information can be quickly shared,
through the EN, with only those neighbouring municipalities, who have implemented the
Everbridge software. We will also be able to leverage the lessons learned from our
neighbouring municipalities to maximize the functionality of this software. In order to
proceed quickly with implementation and have the opportunity to expand notifications
with surrounding communities in the event of an emergency Administration
recommends leveraging the results of the Town of Tecumseh’s RFP and directly
purchase the Everbridge solution.

RISK ANALYSIS:
There is a slight risk that this project may have delays in implementation resulting in a
loss of funding if the projects can’t be completed by March 31, 2020.
There is the risk that the actual costs will exceed estimated costs. To mitigate this risk
cost estimates a contingency has been factored into prices.
There is a risk that if awarded the grant there will be an expectation that the Emergency
Notification System be operational for a specific period of time. As such the annual cost
of $60,000 to sustain use of the solution will become a requirement otherwise grant
funding may need to be reimbursed. This risk will be mitigated by the business case
which will identify for Council during the 2019 budget development the value of the
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solution based on actual use. At this time all options will be considered including
partnering with other organizations to cover this fee.

FINANCIAL MATTERS:
The estimated costs (including non recoverable HST) and funding for the Emergency
Notification System are as follows:
Cost

Total
Eligible
Costs

City
Funding
Costs

NDMP
Funding
Costs

Software

$61,060

$30,530

$30,530

Standard Training

$ 5,100

$ 2,550

$ 2,550

On-Site Services

$11,500

$ 5,750

$ 5,750

Marketing

$10,200

$ 5,100

$ 5,100

Total

$87,860

$43,930

$43,930

The City’s portion of these estimated eligible costs would be funded from the Basement
Flooding Abatement Measures Capital Project (ENG-007-16).
City Administration spoke with David Musyj and Kevin Marshall regarding the potential
use of such a solution for the hospitals. In that meeting the hospital committed to
funding 50% of the annual operational cost of $60,000, with the understanding that the
City is pursuing other community partners interested in this solution. As other partners
come on board the annual operational cost will be revisited to determine a funding
allocation of the annual fee for all interested parties. Based on the hospitals current
commitment the City’s exposure is $30,000 for the 2019 budget year. If approval to
submit an application is received, a report will be brought back to Council if the
submission is successful inclusive of a funding strategy to address the annual costs
associated with the solution. Council can then choose whether it wishes to proceed with
the project prior to any agreement being executed.
Matching funding required in 2018 for the grant is already identified in the Basement
Flooding Abatement Measures Capital Project.
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CONSULTATIONS:
Cory Baker - Everbridge
Trevor Bennet – City of Windsor - IT
Andrea DeJong - City of Windsor – Emergency Operations Center
Alex Vucinic – City of Windsor – Purchasing

CONCLUSION:
It is recommended that the project outlined in this report be submitted for the National
Disaster Mitigation Program. If approved for the grant, a subsequent report will be
brought back to City Council with recommended funding for the ongoing operational
costs starting in 2019. The City is able to withdraw from the grant without penalty prior
to signing any contracts / agreements for the grant.

APPROVALS:

Name

Title

Cindy Becker

Financial Planning Administrator

Melissa Osborne

Senior Manager Asset Planning

Dwayne Dawson

Executive Director Operation

Mark Winterton

City Engineer

Shelby Askin Hager

City Solicitor

Tony Ardovini

For Chief Financial Officer, City Treasurer

Onorio Colucci

Chief Administrative Officer

NOTIFICATIONS:
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Name

Address

Email

Andrea DeJong

adejong@citywindsor.ca

David Musyj

David.Musyj@wrh.on.ca

Kevin Marshall

Kevin.Marshall@wrh.on.ca

APPENDICES:
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Item No. 11.3
Asset Planning
MISSION STATEMENT
“Our City is built on relationships – between citizens and their government, businesses and public institutions, city
and region – all interconnected, mutually supportive, and focused on the brightest future we can create together”

REPORT #: C 130/2017
Author’s Contact:
Kathy Roeder
Asset Coordinator
Asset Planning

Report Date: 8/2/2017
Date to Council: 9/05/2017
Clerk’s File #: GFG/12912

To: Mayor and Members of City Council
Subject: National Disaster Mitigation Program (NDMP) Grant Funding – Grand
Marais Hydrology Assessment

RECOMMENDATION:
1. THAT City Council APPROVE the project identified in this report for submission
to the National Disaster Mitigation Program (NDMP); and,
2. THAT the Chief Administrative Officer BE AUTHORIZED to execute any
agreements, declarations or approvals required to submit one or multiple
applications to the NDMP program; and,
3. THAT the City’s portion of matching funding in the amount of $99,250 be
APPROVED as outlined in the Financial Matters section of this report; and,
4. THAT the Chief Administrative Officer and the City Clerk BE AUTHORIZED to
take any such action and sign any such documentation as may be required to
effect the recommendations and funding for NDMP as noted above, subject to all
documentation being satisfactory in legal form to the City Solicitor, in technical
content to the City Engineer and in financial content to the City Treasurer; and,
5. THAT in the event written confirmation is received by the City indicating that
funding has been approved under the NDMP in respect of projects submitted by
the City, Administration BE AUTHORIZED to make any expenditures/purchases
that are related to those projects submitted to NDMP provided such
expenditures/purchases are within previously-approved budget amounts and that
they are required to be made prior to the formal public announcements or
agreement execution and
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6. THAT in the event written confirmation of the grant funding being awarded to the
City Council APPROVES the following recommendations:
a. The Chief Administrative Officer to DELEGATE signing of all claims and
applicable schedules and other such documents required as part of the
request for payment to the City Engineer or designate;
b. The use of the Sole Source process allow for Landmark Engineering Inc
to be used for the Grand Marias Drain Hydrology Assessment project
provided the funds are within the budgeted amounts, and the Sole
Source is justified and in compliance under the current Purchasing Bylaw 93-2012 AMENDED per by-law 145-2014 Sole Source criteria,
Section 111, 112 and 118.
c. The Chief Administrative Officer and City Clerk BE AUTHORIZED to
sign agreements or contracts with successful vendors satisfactory in
technical content to the City Engineer, in financial content to the City
Treasurer, and in form to the City Solicitor.
d. The Purchasing Manager BE AUTHORIZED to issue Purchase Orders
as may be required to effect the recommendation noted above, subject
to all specification being satisfactory in technical content to the City
Solicitor for legal content and in financial content to the City Treasurer

EXECUTIVE SUMMARY:
N/A

BACKGROUND:
The National Disaster Mitigation Program (NDMP) is a 5 year $200 million federal
program intended to reduce the impact of natural disasters on Canadians. $183.8
million will be cost-shared with provinces and territories. These funds will be used to
reduce significant recurring flood risks and costs and to advance further discussions on
residential flood insurance.
As part of this program the Federal Government funds up to 50% of eligible project
costs in four streams: Risk Assessments, Flood Mapping, Mitigation Planning and
Investments in Non-Structural and Small Scale Structural Mitigation Projects. The
Municipality will fund the remaining 50% of eligible costs as well as any ineligible costs.
Applications/Project Proposals will be submitted to the Ontario Government. The
Ontario Government screens the application to ensure compliance with their mandatory
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requirements as well compliance with federal program guidelines. Only those
applications that are complete and comply with all program guidelines will be submitted
to the federal government for funding consideration. Projects from all the other
applications will not be awarded funding.
Application submission deadline is September 15, 2017. Eligible projects must begin in
2018-2019 fiscal year (April 1, 2018 to March 31, 2019) and be completed by March 31,
2020
It is expected that in the Fall of 2018 a final call for applications/proposal will be
available.

DISCUSSION:
This project will allow the municipality to predict current flood flows, evaluate climate
change effects on flood flows, and simulate the impacts of future infrastructure
improvements and land-use changes on flood flows. This in turn will allow us to identify
residential, commercial and industrial areas at risk of flooding. As a result of this
analysis and evaluation, the drainage report will allow the municipality to undertake
improvements to the waterway that will assist in mitigating the identified flood risks.
Over the past years much work has been done on the Grand Marais Drain (GMD)
watershed to implement flood damage reduction measures however the following items
are still outstanding;


Updating the current Hydrologic Model of the GMD watershed so that it is
capable of predicting current flood flows, evaluating climate change effects on
flood flows, and simulating the impacts of future infrastructure improvements and
land-use changes on flood flows.



Updating of the existing Hydraulic Model of the GMD channel to represent the
current stream, to allow the evaluation of current flood levels and the prediction
of future water levels affected by climate change or future land-use changes.



Preparation of an Engineer’s Report under the provisions of the Drainage Act to
allow the implementation of some of the channel improvements that were
identified through a Class EA undertaken in 2012, on private property

The estimated cost to complete the Hydrologic and Hydraulic Modeling tasks is
$122,200. The estimated costs to prepare an Engineer’s Report for the entire Grand
Marais Drain would be in the order of $76,300. Total cost for both initiatives is
$198,500.
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Landmark Engineers Inc have been involved in the previously completed work on the
GMD and to ensure compatibility with any new work it is recommended that the sole
source process be used to retain Landmark Engineer Inc.

RISK ANALYSIS:
There is a slight risk that the project may have delays in implementation resulting in a
loss of funding if the projects can’t be completed by March 31, 2020. The project lead
for the project will communicate any slippage of timelines so the grant provider can be
notified and we can negotiate with grant provider. There is still the risk that funding may
be lost even if the grant provider is notified.
There is the risk that the actual costs will exceed estimated costs. To mitigate this risk
cost estimates a contingency has been factored into prices.
Failure to provide required reports will result in either a delay or suspension of project
funding. This can be mitigated by ensuring funding is available if necessary, to hire
resources to complete the reports.

FINANCIAL MATTERS:
The estimated total costs (including non recoverable HST) and funding for the Grand
Marais Drain Hydrology Assessment are as follows:
Cost

Total
Eligible
Costs

City Funding
Costs

NDMP
Funding
Costs

Engineering Consulting

$198,500

$ 99,250

$ 99,250

Total

$198,500

$ 99,250

$ 99,250

The City’s portion of these estimated eligible costs will be funded from the Grand Marais
Drain Capital Improvements Project (ECP-028-07)

CONSULTATIONS:
Daniel M. Krutsch - Landmark Engineer Inc
Alex Vucinic – City of Windsor – Purchasing
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CONCLUSION:
It is recommended that the project outlined in this report be submitted for the National
Disaster Mitigation Program

APPROVALS:
Name

Title

Michael Dennis

Financial Planning Administrator

Melissa Osborne

Senior Manager Asset Planning

Wes Hicks

Senior
Manager
Infrastructure
Geomatics / Deputy City Engineer

Mark Winterton

City Engineer

Shelby Askin Hager

City Solicitor

Janice Guthrie

On behalf of Chief Financial Officer, City
Treasurer

Onorio Colucci

Chief Administrative Officer

and

NOTIFICATIONS:

Name

Address

Email

APPENDICES:
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